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DEPARTMENT  OF  LA30R 

Employment  and  Training 
Administration 

20  CFR  Part  665 

Labor  Certification  Process  for  the 
Temporary  Employment  of  Aliens  in 
Agriculture:  Adverse  Effect  Wage  Rate 
Methodology 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Final  rule. 

summary:  The  Employment  and 
Training  Administration  (ETA)  of  the 
Department  of  Labor  (DOL)  is 
establishing  a  new  methodology  for 
computing  the  agricultural  adverse 
effect  wage  rate  (AEWR),  that  is,  the 
minimum  wage  rate  which  DOL  has 
determined  must  be  offered  and  paid  by 
the  employers  proposing  to  employ 
nonimmigrant  alien  agricultural  workers 
in  the  United  States.  The  new 
methodology  would  set  a  single  national 
rate  governing  the  admission  of  foreign 
temporary  workers  admitted  to  perform 
agricultural  employment,  principally 
cultivation  and  harvesting  of  crops, 
anywhere  in  the  United  States. 

A  separate  and  distinct  methodology 
for  sheepherding  historically  has  been 
used.  No  change  is  made  in  that 
methodology  other  than  updating  the 
data  base  and  rounding  the  figure  to  the 
nearest  dollar  rather  than  to  the  nearest 
five  dollars  as  was  past  practice.  No 
change  is  made  for  logging  employment, 
which  has  been  governed  by  the 
prevailing  wage  rates  for  the  occupation 
in  the  area  of  intended  employment. 
EFFECTIVE  DATE:  This  amendment  is 
effective  with  respect  to  applications  for 
temporary  alien  labor  certification 
received  for  processing  on  or  after 
February  17, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  D.  Bell,  Office  of  Technical 
Support,  United  States  Employment 
Service,  Telephone:  202-376-6297. 

SUPPLEMENTARY  INFORMATION: 

Introduction) 

The  Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (DOL)  js  amending  its 
regulations  at  20  CFR  655.207,  to 
establish  a  new  methodology  for 
computing  the  adverse  effect  wage  rate 
for  the  temporary  employment  of 
nonimmigrant  aliens  in  agricultural 
occupations.  DOL’s  regulations  for  the 
certification  of  temporary  employment 
of  nonimmigrant  aliens  are  issued 
pursuant  to  the  Immigration  and 
Naturalization  Sendee  (INS)  regulations 


at  8  CFR  214.2(h)(3)(i),  set  forth  in 
pertinent  part  below: 

Either  a  certification  from  the  Secretary  of 
Labor  or  his  designated  representative  stating 
that  qualified  persons  in  the  United  States 
are  not  available  and  that  the  employment  of 
the  beneficiary  will  not  adversely  affect  the 
wages  and  working  conditions  of  workers  in 
the  United  States  similarly  employed,  or  a 
notice  that  such  certification  cannot  be  made, 
shall  be  attached  to  every  nonimmigrant  visa 
petition  to  accord  an  alien  a  classification 
under  section  101(a)(15)(H)(ii)  of  the 
(Immigration  and  Nationality]  Act  [8  U.S.C. 
1101(a)(15)(H)(ii)]. 

Temporary  Alien  Employment 
Certification  Process 

Whether  to  grant  or  deny  a 
nonimmigrant  visa  petition  under  8 
U.S.C.  1101(a)(15)(H)(ii)  and  1184  is 
solely  the  decision  of  INS.  It  is  INS 
policy,  however,  as  expressed  in  its 
above-quoted  regulation,  that,  before 
INS  will  grant  or  deny  such  a  visa,  it 
first  requests  DOL  to  advLe  INS  wdth 
respect  to  two  issues: 

(a)  Whether  there  are  a  sufficient 
number  of  able,  willing,  and  qualified 
U.S.  workers  available  to  do  the  work 
proposed  to  be  done  by  the  alien;  and 

(b)  Whether  the  employment  of  the 
alien  will  adversely  affect  the  wages 
and  working  conditions  of  similarly 
employed  U.S.  workers. 

If  DOL  determines  that  there  are  not 
able,  willing,  qualified,  and  available 
U.S.  workers,  and  that  the  employment 
of  the  alien  will  not  adversely  affect 
similarly  employed  U.S.  workers,  DOL 
advises  INS  of  these  findings,  by  issuing 
a  temporary  labor  certification.  The 
employer  proposing  to  use  the  alien  for 
temporary  work  then  attaches  the 
certification  as  part  of  the  alien’s  visa 
petition,  pursuant  to  8  CFR  214.2(h)(3)(i). 
INS  then  considers  the  ‘‘H-2”  visa 
petition  submitted  by  the  employer  on 
behalf  of  the  alien(s). 

If  DOL  cannot  make  one  or  both  of  the 
above  findings,  DOL  so  advises  INS. 

DOL  may  be  unable  to  make  the  two 
required  findings  for  any  of  one  or  more 
reasons,  including,  but  not  limited  to: 

(a)  The  employer  seeking  the 
temporary  labor  certification  on  behalf 
of  the  alien  has  not  submitted  a  proper 
application,  or  has  not  followed  the 
proper  procedural  steps. 

(b)  The  employer  has  not  submitted 
sufficient  evidence  of  attempts  to  obtain 
available  U.S.  workers;  and/or  the 
employer  has  not  submitted  sufficient 
evidence  that  the  wages  and  working 
conditions  which  the  employer  is 
offering  will  not  adversely  affect  the 
wages  and  working  conditions  of 
similarly  employed  U.S.  workers;  and 
thus  the  employer  has  not  met  its  burden 
of  proof  under  section  291  of  the 


Immigration  and  Nationality  Act  (INA) 

(8  U.S.C.  1361): 

Whenever  any  person  makes  application 
for  a  visa  or  any  other  document  required  for 
entry,  or  makes  application  for  admission,  or 
otherwise  attempts  to  enter  the  United  States, 
the  burden  of  proof  shall  be  upon  such  person 
to  establish  that  he  is  eligible  to  receive  such 
visa  or  such  document,  or  is  not  subject  to 
exclusion  under  any  provision  of  this 
Act  *  *  *. 

(c)  DOL  through  its  own  knowledge 
and  experience,  has  found  that  U.S. 
workers  are  available  and/or  that  an 
adverse  effect  on  similarly  employed 
U.S.  workers  will  result,  and  the 
employer  has  not  met  the  burden  of 
rebutting  DOL’s  finding  or  findings. 

Department  of  Labor  Regulations 

DOL  has  published  regulations  at  20 
CFR  Part  655,  Subpart  C,  governing  the 
labor  certification  process  for  the 
temporary  employment  of  nonimmigrant 
aliens  in  the  United  States  in 
agricultural  and  logging  occupations. 

Part  655  was  promulgated  pursuant  to 
the  INS  regulations  at  8  CFR 
214.2(h)(3)(i),  quoted  above. 

The  regulations  in  20  CFR  Part  655, 
Subpart  C,  set  forth  the  factfinding 
process  resulting  in  the  granting  or 
denial  of  a  temporary  alien  agricultural 
labor  certification.  They  describe  the 
potential  of  the  Federal-State  system  of 
public  employment  offices  (established 
pursuant  to  the  Wagner-Peyser  Act,  29 
U.S.C.  49  et  seq .)  for  assisting  employers 
m  finding  available  U.S.  workers,  and 
how  this  process  is  utilized  by  DOL  as  a 
basis  of  information  for  the  certification 
determination.  See  also  20  CFR  Parts 
602,  621,  651,  654,  and  656-658. 

Part  655,  Subpart  C,  also  sets  forth  the 
responsibilities  of  employers  who  desire 
to  employ  nonimmigrant  aliens  in 
temporary  agricultural  and  logging  jobs. 
Such  employers  are  required  to 
demonstrate  that  they  have  attempted  to 
recruit  U.S.  workers  through  advertising, 
through  the  Federal-State  job  service 
system,  and  by  other  specified  means. 
The  purpose  is  to  assure  an  adequate 
test  of  the  availability  of  U.S.  workers  to 
perform  the  work,  and  to  insure  that 
aliens  are  not  admitted  for  employment 
under  conditions  adversely  affecting  the 
wages  and  working  conditions  of 
similarly  employed  U.S.  workers. 

Adverse  Effect  Wage  Rates 

So  that  the  importation  of  temporary 
nonimmigrant  alien  agricultural  workers 
will  not  adversely  affect  the  wages  of 
similarly  employed  U.S.  workers,  DOL 
has  since  1964  computed  and  published 
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adverse  effect  wage  rates  (AEWRs).1 
See,  e.g.,  29  FR  19101, 19102  (December 
30, 1964);  32  FR  4569,  4571  (March  28, 
1967);  35  FR  12394-12395  (August  4, 

1970);  and  48  FR  10306, 10317  (March  10, 
1978).  The  AEWR  is  the  minimum  wage 
rate  that  agricultural  employers  seeking 
temporary  nonimmigrant  alien  workers 
are  required  to  offer  to  and  pay  their 
U.S.  and  alien  workers. 

AEWRs  apply  only  to  those  employers 
who  are  seeking  certification  to  import 
temporary  foreign  labor  into  the  United 
States.  Employers  applying  for 
temporary  labor  certifications  also  must 
agree  to  comply  with  all  employment- 
related  laws.  20  CFR  655.203(b);  see  also 
8  CFR  214.1(h)(3)(i).  If  the  employment  is 
covered  by  a  higher  wage  standard 
applicable  under  any  Federal,  State,  or 
local  minimum  wage  law,  the  employer 
must  comply  with  that  law.  See,  e.g.,  29 
U.S.C.  206(a).  If  the  prevailing  wage  for 
the  occupation  in  the  labor  market  is 
higher,  the  employer  must  offer  and  pay 
that  wage.  Thus,  a  worker  in 
employment  under  the  temporary  alien 
labor  certification  program  must  be 
compensated  at  the  highest  of  the 
applicable  wage  rates,  whether  that 
highest  rate  is  the  AEWR,  the  prevailing 
wage,  or  the  Federal,  State,  or  local 
statutory  minimum  wage. 

The  purpose  of  an  AEWR,  as 
described  by  the  Fifth  Circuit  U.S.  Court 
of  Appeals,  is  “to  neutralize  any 
‘adverse  effect’  resultant  from  the  influx 
of  temporary  foreign  workers.”  It  is  a 
“method  of  avoiding  wage  deflation.” 
Williams  v.  Usery,  531  F.  2d  305,  306 
(5th  Cir.  1976),  cert,  denied 429  U.S. 

1000;  see  Florida  Sugar  Cane  League  v. 
Usery,  531  F.  2d  305  (5th  Cir.  1976);  see 
also  Limoneira  Co.  v.  Wirtz,  225  F.  Supp. 
961  (S.D.  Cal.  1963),  affd,  327  F.  2d  499 
(9th  Cir.  1964). 

The  U.S.  Court  of  Appeals  for  the  First 
Circuit  has  recognized  that  the  AEWR  is 
a  minimum  and  neither  forbids 
employers  from  offering  more,  nor 
employees  from  seeking  more.  See 
Flecha  v.  Quiros,  567  F.2d  1154, 1156  (1st 
Cir.  1977).  However,  that  court 
recognized  two  competing  statutory 
purposes,  quoting  from  a  Third  Circuit 
decision; 

The  common  purposes  are  to  assure 
[employers)  an  adequate  labor  force  on  the 
one  hand  and  to  protect  the  jobs  of  citizens 
on  the  other.  Any  statutory  scheme  with 
these  two  purposes  must  inevitably  strike  a 
balance  between  the  two  goals.  Clearly, 

1  Congress  recognized  some  years  before  1964 
that  the  Department  of  Labor  had  the  authority  to 
set  adverse  effect  rates.  H.  Rept.  274  (on  H.R.  2010), 
87th  Cong..  1st  Sess.  (1961)  at  9.  Similar  language 
appeared  in  the  Senate  debate  on  H.R.  2010.  H.R. 
2010  was  enacted  as  Public  Law  87-345.  75  Stat.  761 
(October  3, 1961). 


citizen-workers  would  best  be  protected  and 
assured  high  wages  if  no  aliens  were  allowed 
to  enter.  Conversely,  elimination  of  all 
restrictions  upon  entry  would  most 
effectively  provide  employers  with  an  ample 
labor  force.  Rogers  v.  Larson,  3  Cir.  1977,  563 
F.2d  617,  626. 

The  First  Circuit  then  capsulized  the 
purpose  of  the  statute  and  regulations  as 
"to  provide  a  manageable 
scheme  *  *  *  that  is  fair  to  both  sides.” 
567  F.2d  at  1156.  Thus,  the  AEWR 
computation  methodology  must 
recognize  the  need  to  balance  the  goals 
of  supplying  an  adequate  labor  force 
and  protecting  the  jobs  of  citizens. 

The  current  AEWR  methodology  is 
published  at  20  CFR  655.207  (1980). 
However,  based  on  requests  for 
rulemaking  received  from  farmworker 
groups  and  the  Department’s  experience 
in  the  temporary  labor  certification 
program  over  the  past  15  years,  and  on 
comments  received  from  the  public  in 
writing  and  at  recent  public  hearings, 
DOL  has  concluded  that  the  current 
AEWR  methodology  has  not 
successfully  achieved  the  purpose  of 
preventing  wage  deflation  of  similarly 
employed  U.S.  workers,  occasioned  by 
the  presence  of  significant  numbers  of 
nonimmigrant  alien  workers.  This 
adverse  effect  has  reduced  the  number 
of  U.S.  workers  available  for 
employment  in  agriculture.  Therefore, 
DOL  is  revising  the  methodology,  as 
described  below,  in  furtherance  of  the 
statutory  objective  of  preserving  U.S. 
jobs  for  U.S.  workers.  See  Elton 
Orchards,  Inc.  v.  Brennan,  508  F.2d  493, 
500  (1st  Cir.  1974). 

Development  of  Final  Rule 

I.  Necessity  to  Change  Methodology 

Before  1968,  AEWRs  were  established 
at  the  State  level  and  modified 
periodically.  Since  1968,  these  rates 
have  been  indexed  to  changes  in  the 
previous  season’s  annual  average  hourly 
wages  of  livestock  and  field  hands  in 
each  State  as  estimated  by  the  U.S. 
Department  of  Agriculture.  (USDA).2 

AEWR  wages  currently  apply  directly 
to  the  approximately  500  agricultural 
employers  using  temporary  foreign 
workers,  out  of  a  total  of  over  700,000 
agricultural  employers  nationwide.  The 
rates  are  guaranteed  to  about  18,000 
workers  out  of  total  harvest  seasonal 

-The  USDA  data  had  been  published  each 
February  in  the  USDA  publication  Farm  Labor. 
However,  publication  of  combined  field  and 
livestock  worker  data  was  discontinued  after  1979, 
but  was  prepared  by  USDA  specifically  for  DOL  use 
in  1980.  Farm  Labor  is  published  by  the  Crop 
Reporting  Board,  of  the  Economics,  Statistics,  & 
Cooperatives  Service,  USDA,  Washington,  D.C. 
20250. 


workforce  of  over  1.3  million.*  The 
AEWR  workers  are  typically  paid  piece 
rates  and  work  in  hand-picked  crops. 

The  largest  agricultural  users  of 
nonimmigrant  aliens  admitted  on  H-2 
visas  (so-called  “H-2  workers”)  are  the 
East  Coast  apple  growers  (6,552  H-2 
workers  certified  by  DOL  for  1979)  and 
Florida  sugarcane  producers  (8,530  H-2 
workers  certified  by  DOL  for  1979). 

In  re-examining  the  methodology  used 
since  1968,  DOL  found  that  fixed  base 
annual  adjustment  approach  for 
determining  AEWRs  resulted  in  AEWRs 
that  were  based  neither  on  prevailing 
wage  levels  nor  on  relevant  labor 
markets.  Pegging  AEWRs  to  annual 
changes  in  wage  series  indexed  to  a  low 
base  has  led  to  AEWRs  computed 
substantially  below  prevailing  wages 
and  sometimes  even  below  the  Fair 
Labor  Standards  Act  minimum  wage.4 
See  29  U.S.C.  206(a)(1).  As  a  result,  the 
traditional  methodology  was  found  to  be 
an  ineffective  tool  for  testing  the 
availability  of  domestic  workers  and  in 
neutralizing  adverse  wage  effects  for 
U.S.  farmworkers. 

Specifically:  a.  Significant  variations 
in  AEWRs  had  developed  between 
States  using  H-2  alien  farmworkers  (so- 
called  “user  States”)  and  those  not  using 
such  workers,  with  rates  in  States  using 
H-2  alien  farmworkers  generally  well 
below  those  not  using  such  workers. 

b.  This  led  to  significant  distortions  in 
agricultural  wages  between  user  and 
nonuser  States.  Relative  growth  rates  in 
wages  were  also  lower  in  States  using 
H-2  alien  farmworkers. 

c.  Within  the  same  crop,  variations  in 
average  wage  levels  had  developed 
between  user  and  nonuser  States. 

d.  Piece  rates  in  areas  which  heavily 
use  H-2  alien  farmworkers  had 
remained  unchanged  for  long  periods 
and  actually  declined  substantially  in 
real  terms. 

In  addition  to  the  shortcomings  noted 
above,  it  is  particularly  important  to 
change  the  methodology  at  this  time,  to 
avoid  the  loss  to  H-2  aliens  of  jobs 
which  currently  go  to  U.S.  workers.  As 
the  FLSA  minimum  wage  (which  applies 
to  many  agricultural  workers)  increases 
and  approaches  the  level  of  the  AEWR, 
the  H-2  aliens  become  more 
economically  attractive  to  the  growers. 
Thus,  the  existing  methodology  poses 
grave  risks  in  the  next  two  or  three 
years  for  the  continued  loss  of  jobs  for 
U.S.  workers. 

These  factors  led  DOL  to  re-evaluate 
the  existing  methodology.  DOL  realized 

3  Various  sources  indicate  that  virtually  all  of  the 
H-2  alien  workers  are  hired  for  harvest  season  jobs. 

‘Even  if  computed  below  the  FLSA  minimum 
wage,  the  AEWR  would  never  be  set  below  that 
wage.  See  20  CFR  §  655.207(e)  (1980). 


4570 


Federal  Register  /  Vol.  46,  No.  11  /  Friday,  jfanuary  16,  1981  /  Rules  and  Regulations 


that  any  solution  which  tended  to 
correct  these  distortions  would,  by 
definition,  have  an  impact  on  H-2 
growers.  After  a  series  of  six  public 
hearings  {see  44  FR  59890  (October  16, 

1979) ),  DOL  proposed  a  new 
methodology  for  establishing  an  AEWR. 

45  FR  15914  (March  11, 1980).  The 
proposal  is  outlined  below.  After  several 
extensions,  the  comment  period  closed 
on  July  14, 1980.  45  FR  29854  (May  6. 

1980) .  During  the  comment  period, 
several  problems  were  raised  by  the 
public  commenters,  which  led  to  this  re- 
evaluation  of  the  initially-proposed 
AEWR  formula.  DOL  considered  each 
comment  in  designing  the  final  rule. 
Because  of  the  large  number  of  written 
comments  received  (307  from  29  States, 
including  210  comments  from  the  State 
of  Virginia  alone),  DOL  contracted  with 
Ruttenberg,  Friedman,  Kilgallon, 

Gutchess  &  Associates,  Inc.,  to  assist 
DOL  in  organizing  and  summarizing  the 
comments.  Selected  portions  of 
Ruttenberg's  summary  are  excerpted  in 
the  Appendix  to  this  document. 

II.  Designing  on  Appropriate  Regulation; 
Comments  on  Proposed  Rule 

The  AEWR  should  be  designed  to 
mirror,  to  the  extent  possible,  rates  that 
would  be  determined  by  competitive 
domestic  labor  market  forces.  Thus,  the 
wage-setting  methodology  should 
parallel  the  piece-rates  actually  paid 
during  the  harvest  season  for  those 
hand-picked  crops  where  H-2  temporary 
workers  dominate;  but  it  should  take 
into  account  the  fact  that  wages  are 
currently  depressed  for  crops  and  areas 
which  make  heavy  use  of  alien  workers. 

It  should  also  compensate  for  the  labor 
cost  differential  between  domestic  and 
alien  farmworkers  (currently  about  15 
percent)  that  results  from  social  security 
and  unemployment  insurance  tax 
requirements  for  U.S.  workers.  See,  e.g., 
26  U.S.C.  3306(c)(1)(B)  and  (18).  Finally, 
the  AEWR  methodology  should  reflect 
the  structure  of  domestic  agricultural 
labor  markets  for  hand-picked  crops. 

While  agricultural  labor  markets  for 
seasonal,  labor-intensive  crops  have  a 
local  component,  an  interstate  character 
to  these  markets  emerges  in  the 
presence  of  migratory  workers  that 
move  from  State-to-State  and  crop-to- 
crop.  This  interstate  labor  supply  source 
would  tend  to  equalize  seasonal  farm 
wages  across  local  labor  markets  in  the 
absence  of  regulation. 

The  fixed  base  annual  adjustment 
approach,  as  noted  above,  reflects 
neither  prevailing  wage  levels  nor  the 
interstate  movement  of  farmworkers 
and  thus  perpetuates  artificial  variations 
in  wage  rates  among  user  and  non-user 
States.  It  is  based  on  arbitrarily 


established  State  wage  bases  indexed  to 
changes  in  previous  season  rates  not 
closely  related  to  harvest  activity. 

The  methodology  proposed  in  March 
1980  would  have  set  a  single  AEWR  for 
all  States  based  on  a  historical 
relationship  between  the  average  hourly 
earnings  of  piece-rate  paid  hired 
workers  in  agriculture  and  the  average 
hourly  wages  paid  private  nonfarm 
workers  during  the  previous  year.  This 
relationship,  established  through  a 
regression  model,  would  predict 
farmworkers'  wages  for  the  upcoming 
harvest  season. 

The  March  1980  proposed  approach 
more  accurately  reflects  agricultural 
labor  market  conditions  than  the  fixed 
base  annual  adjustment  methodology.  It 
would  have  eliminated  noncompetitive 
interstate  wage  differentials  that  have 
led  to  distortions  in  labor  costs  between 
user  and  nonuser  States.  The  proposed 
rule  thus  would  have  afforded  a  fairer 
test  of  labor  availability  and  more 
effective  protection  of  the  wages  of 
similarly  employed  agricultural  workers. 
That  proposed  methodology  also  would 
have  directly  linked  the  AEWR  to 
prevailing  hourly  wages  for  piece-rate 
paid  hired  farmworkers,  the  group  most 
affected  by  the  importation  of  temporary 
alien  workers.3 Finally,  the  proposed 
rule  would  have  established  a  single 
AEWR  which  is  easy  to  administer  and 
does  not  call  for  additional  data 
collection. 

While  the  March  1980  proposal  was 
clearly  superior  to  the  methodology  used 
since  1968,  it  raised  several  new 
problems.  These  problems  were 
suggested  by  many  of  the  commenters 
responding  to  the  proposed  rule.  First, 
the  proposed  methodology  carried 
higher  initial  costs  for  impacted  growers 
estimated  at  $2.72  million  in  1980.  While 
these  overall  costs  are  not  significant 
when  applied  industry-wide,  they  hide 
relatively  large  increases  for  certain 
crops  that  use  H-2  labor.  Labor  cost 
increases  for  growers  using  H-2 
workers,  under  the  March  1980  proposal, 
are  estimated  at  25.8  percent  for 
tobacco,  19.6  percent  for  citrus,  and  16.2 
percent  for  apples.  These  larger  initial 
cost  increases  reflect  in  part  the 
movement  from  a  wage  determination 
based  on  the  past  year’s  wages  to  one 
based  on  projected  wages  for  the 
upcoming  harvest  season.  The  large  cost 
increases  in  some  crops  also  stem  from 
much  lower  prevailing  wages  and 


5  However,  the  prevailing  rate  refers  to  yearly 
averages  and  not  harvest  season  wages  (which  are 
higher).  Also,  the  initially  proposed  AEWR  did  not 
address  the  issue  of  added  compensation  for  the 
payroll  tax  savings  associated  with  hiring  H-2 
temporary  workers.  See.  e  g..  26  U.S.C.  3306(c)(1)(B) 
and  (18),  cited  above. 


AEWRs.  In  addition  to  these  direct 
costs,  there  was  concern  over  the 
likelihood  of  spillovers  or  induced  wage 
effects  into  other  agricultural  labor 
markets  that  could  add  unnecessarily  to 
the  costs  of  the  proposal. 

Secondly,  the  regression  methodology, 
while  based  on  sound  mathematics,  was 
criticized  by  some  commenters  as 
needlessly  complex  and  confusing  to  the 
industry.  Other  commenters  raised 
questions  of  statistical  accuracy,  given 
the  limited  nature  of  the  data  available 
at  the  present  time. 

Finally,  while  alleging  that  the  current 
AEWR  methodology  incorrectly  treated 
each  State  as  a  separate  labor  market, 
some  commenters  suggested  that  labor 
markets  are  better  characterized  as 
regional  rather  than  national.  The 
proposed  methodology  implied  a 
national  scope  to  such  labor  markets, 
which  would  operate  to  eliminate 
regional  wage  differentials  in  the 
absence  of  regulation.  However,  if 
legitimate  regional  wage  variations 
exist,  i.e.,  regional  labor  markets, 
multiple  AEWRs  that  follow  existing 
labor  market  contours  might  better 
approximate  competitive  conditions  in 
the  absence  of  H-2  workers.  Since  this 
criticism  focuses  most  directly  on  the 
generic  approach  of  setting  a  single 
AEWR,  rather  than  on  any  specific 
formula,  DOL  carefully  reviewed  the 
structure  of  agricultural  labor  markets, 
as  discussed  below. 

III.  The  Structure  of  Agricultural  Labor 
Markets 

The  seasonality  of  labor  demand  and 
skill  requirements  define  the  nature  and 
scope  of  individual  agricultural  labor 
markets.  With  the  mechanization  of 
most  agricultural  production,  the 
principal  crops  currently  using  seasonal 
labor  are  fruit  and  vegetable  crops,  and 
(to  a  lesser  extent)  tobacco.  These  crops 
exhibit  an  intensive  need  for  labor 
during  the  heaviest  season.  These  hand¬ 
picked  crops  also  display  few  skill 
requirements,  in  contrast  to  the  highly 
mechanized  forage  operations.  Thus, 
livestock  operations,  as  one  example, 
have  relatively  stable  employment 
requirements. 

These  characteristics  determine  the 
structure  of  agricultural  labor  markets. 
Year-round  farm  activities  will  tend  to 
be  met  by  full-time  farmworkers,  while 
seasonal  labor-intensive  crops  give  rise 
to  casual,  seasonal  and  migratory 
farmworkers  to  meet  peak  demand 
requirements.  An  interstate  character  to 
labor  markets  for  certain  crops  emerges 
in  the  presence  of  migrant  workers  who 
move  to  job  opportunities  away  from 
their  home  location  when  sufficient  local 
workers  are  not  available.  However, 
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labor  mobility  is  not  perfect;  there  is 
also  evidence  of  segmentation  across 
certain  crops  (particularly,  highly 
mechanized  operations)  and  non-crop 
agricultural  activities. 

The  majority  of  hired  farmworkers  are 
employed  on  a  casual  or  seasonal  basis. 
Casual  workers  are  defined  as  those 
working  less  than  25  days  on  farms  and 
seasonal  workers  are  those  working  25 
to  149  days.  Most  of  these  workers  are 
local  residents.  USDA  data  (1977)  show 
the  local  casual  farmworkers  comprise 
about  38  percent  of  the  hired  farm 
workforce  and  non-migrant  seasonals 
represent  an  additional  32  percent. 
Together  these  groups  performed  only  30 
percent  of  the  total  person-days  worked 
in  1977.  Many  of  the  local  casual  and 
seasonal  workers  are  students  and 
homemakers  who  work  in  the  fields  for 
several  weeks  or  a  month  each  year 
during  peak  harvest  periods. 

Only  limited  statistics  exist  on  the 
current  migrant  farmworker  population. 
The  most  recent  USDA  estimate  (1977) 
indicates  about  191,000  migrant  workers, 
or  seven  percent  of  the  U.S.  agricultural 
labor  force.  This  represents  a  50-percent 
drop  in  the  number  of  persons 
performing  migrant  farmwork  since 
1960.  However,  most  of  this  decline 
occurred  during  1960-69.  Since  1970,  the 
migrant  farmworker  population  has 
remained  relatively  stable  at  about 
200,000.  Nearly  half  of  the  migrant 
workers  in  1977  were  employed  in  farm 
jobs  that  were  over  500  miles  from  their 
home  base  and  about  20  percent 
traveled  distances  in  excess  of  1500 
miles.  While  migrant  farmworkers  are 
not  a  numerically  large  group,  they  work 
more  days  than  nonmigrants  and  are 
heavily  concentrated  in  the  seasonal, 
labor-intensive  fruit  and  vegetable 
crops. 

To  account  for  this  interstate 
movement  of  farmworkers  in  the  AEWR 
methodology,  labor  market  boundaries 
must  be  established  based  on  migratory 
travel  patterns.  The  March  1980 
proposed  methodology  would  have  set  a 
single  nationwide  AEWR,  implicitly 
assuming  a  national  labor  market.  Some 
commenters  suggested  that  there  are 
three  regional  migratory  streams — a 
Pacific  Coast  stream  with  a  home  base 
in  Southern  California;  a  Mid-Continent 
stream  that  begins  in  the  Rio  Grande 
region  of  Texas;  and  an  Atlantic  stream 
that  starts  in  Florida  flowing  up  the 
Eastern  Seaboard.  These  commenters 
rely  upon  information  published  by  the 
Public  Health  Service  in  1965.  However, 
more  recent  data  suggest  that  this 
simple  three-stream  pattern  may  no 
longer  apply. 

For  example,  recent  USDA  data  (1977) 
reveals  that  the  Southwest  standard 


Federal  region  (which  includes  Texas)  is 
the  largest  home  base,  representing  37 
percent  of  migrant  farmworkers.  The 
Southeast  (with  Florida)  and  the  lower 
Pacific  Coast  region  (with  Southern 
California)  follow  with  14  percent  each. 
These  correspond  to  the  three  regional 
home  bases  described  by  the  Public 
Health  Service  in  1965.  However,  a 
survey  of  migrant  programs  and  DOL 
Employment  Services  conducted  by  the 
Legal  Services  Corporation  in  1977 
shows  a  wide  dispersion  of  States  of 
origin.  While  this  survey  supports  the 
USDA  results  of  large  home  bases  in 
Texas,  Florida,  and  California,  more 
than  half  the  States  were  represented  as 
home  bases  for  migrants. 

The  Legal  Services  Corporation  found 
further  evidence  of  the  increasing 
complexity  of  patterns  of  movement  in 
the  preceding  and  succeeding  interstate 
destinations  of  migrant  workers  for  each 
State.  While  some  heavy  migrational 
flows  do  follow  the  traditional  patterns, 
the  wide  diversity  of  interstate 
movements  is  also  evident.  This  data 
clearly  shows  the  increasing 
fragmentation  of  historical  migratory 
streams. 

Other  evidence  also  points  to  a 
breakdown  of  traditional  flow  patterns. 
DOL’s  State-by-State  data  on  peak 
month  employment  activity  fail  to  show 
a  steady  progression  of  employment 
from  May  to  September  across 
neighboring  States  up  the  East  Coast. 
While  based  solely  on  the  number  of 
workers  appearing  in  adjacent  areas 
according  to  some  hypothetical  flow 
sequence,  this  data  raises  serious 
questions  about  the  current  validity  of 
traditional  migrant  circles.  The  1977 
survey  documented  numerous  cases  of 
Florida  migrants  in  Washington  and 
Puerto  Rican  and  Florida  migrants  in 
California.  Conversely,  California 
migrants  were  regularly  found  in  New 
Jersey. 

The  relative  importance  of  structural 
trends  in  explaining  the  breakdown  of 
the  simple,  three-stream  migratory 
concept  strongly  suggests  that  this 
dispersion  represents  a  permanent 
change  in  agricultural  markets  resulting 
in  a  national  agricultural  labor  market 
structure  for  H-2  crops. 

IV.  Description  of  Final  Rule 

Since  agricultural  labor  markets  for 
H-2  crops  are  national  in  scope,  the 
final  rule  retains  the  proposed  single 
nationwide  AEWR  concept.  However, 
instead  of  predicting  upcoming  season 
wages,  the  methodology  in  the  final  rule 
uses  last  year's  USDA  annual  average 
hourly  wage  for  piece-rate  paid  hired 
agricultural  workers,  phased  in  over  a 
three-year  period.  This  methodology 


would  be  easy  to  understand  and 
administer  because  the  AEWR  would  be 
tied  exclusively  to  prevailing  wages  in 
the  agricultural  sector  and  would  not 
rely  on  a  regression  model  linked  to 
nonfarm  wages. 

Setting  the  AEWR  at  last  year's 
annual  average  hourly  wage  rate  for 
piece-rate  paid  hired  farmworkers  will 
reduce  substantially  the  cost  impact  of 
setting  a  single  nationwide  AEWR.  In 
addition,  a  three-step  phase-in  will 
further  reduce  this  cost  impact  by 
allowing  H-2  growers  to  adjust  to  the 
proposed  increase  over  a  three-year 
period. 

This  final  rule  improves  the  wage 
levels  for  the  U.S.  and  alien  workers 
while  showing  substantial  employer 
savings  over  the  proposed  rule,  with 
estimated  direct  costs  for  H-2  growers 
in  1980  (had  the  final  rule  been  in  effect 
for  the  1980  harvest  season)  of  only 
$3,651.00  compared  with  $2,720,000.00 
under  the  initial  proposal.  When 
compared  with  the  March  1980  initial 
proposal,  costs  for  impacted  growers  are 
lowered  by  over  77  percent  during  the 
phase-in  period,  and  in  1981  will  be  an 
estimated  $288,027  compared  with 
$2,910,291  under  the  initial  proposal.  See 
Table  I,  infra. 

This  approach  also  reduces 
substantially  the  direct  cost  increases 
for  individual  crops.  Labor  costs 
increases  would  be  under  one  percent  in 
tobacco.  Apple  and  citrus  growers 
would  have  experienced  no  labor  cost 
increase  in  1980  had  the  rate  been  in 
effect  for  the  entire  1980  harvest  season. 
No  added  costs  are  foreseen  for  sugar 
cane  (about  half  the  agricultural  H-2 
workers  are  employed  in  sugar  cane 
harvesting,  where  wages  have  been 
above  the  applicable  AEWR  since  at 
least  1976). 

While  these  cost  estimates  refer  only 
to  the  direct  economic  impact  of 
establishing  a  single  nationwide  AEWR. 
potential  spillover  effects  are  expected 
to  be  limited  by  such  factors  as  (1)  a 
lower  AEWR  resulting  from  the  use  of 
previous  season  wages  phased  in  over  a 
three-year  period;  (2)  the  small  number 
of  workers  to  whom  this  final  rule 
applies  relative  to  the  labor  force;  and 
(3)  partial  segmentation  of  agricultural 
labor  markets  based  on  skill  needs  and 
seasonality  of  demand. 

V.  Direct  Cost  Estimates 

This  section  compares  the  projected 
direct  cost  impacts  for  H-2  growers  of 
the  initially  proposed  rule  and  the  final 
rule.  These  costs  are  also  compared 
with  those  calculated  under  the  current 
methodology.  Although  the  new  formula 
will  not  go  into  effect  for  a  full  year  until 
the  1981  harvest  season,  the  cost 
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estimates  on  which  this  rule  was  based 
were  prepared  for  the  period  1980-1983. 

In  making  these  estimates,  DOL  used 
data  on  labor  force  in  prevailing  wages 
by  crops  for  1979  which  were  the  most 
recent  data  available  when  these 
estimates  were  prepared. 

To  derive  the  1980  cost  estimates, 

DOL  has  assumed  that  the  1979  levels  of 
H-2  employment  (both  domestic  and 
alien  workers  employed  by  impacted 
growers)  by  crop  activity  continued  in 
1980.  Prevailing  hourly  wages  for  these 
crops  in  H-2  States  were  projected 
forward  to  1980  using  the  average 
annual  growth  rate  in  USDA  average 
hourly  wages  for  piece-rate  hired 
agricultural  workers  for  the  period  1974- 
1979,  which  is  9.6  percent.  Projected 
hourly  wages  in  1980  by  crop  were  then 
compared  to  the  relevant  AEWRs  (either 
State  or  national)  to  obtain  estimates  of 
the  costs  added  by  these  proposals  for 
changing  the  AEWR  methodology  over 
those  under  the  current  methodology. 

A.  Proposed  Rule  Costs.  As  stated 
above,  under  the  March  1980  proposed 
rule,  the  AEWR  would  have  been  set  at 
$4.51  per  hour  in  all  H-2  workers  user 
States  in  1980.  The  overall  direct  cost 
increase  would  have  been  estimated  at 

a  modest  $2.72  million  nationwide  for  all 
crop  activities  in  1980.  However,  the 
aggregate  cost  estimate  obscures 
relatively  large  increases  for  certain 
crops  that  use  H-2  labor.  Estimated  . 
labor  cost  increases  resulting  from  the 
initial  proposal  would  have  been  25.8 
percent  for  tobacco,  16.2  percent  for 
apples,  and  19.6  percent  for  citrus.  These 
large  cost  increases  reflect  in  part  the 
movement  from  a  wage  determination 
based  on  prior  year  wages  to  one  based 
on  projected  w?ages  for  the  upcoming 
harvest  season.  The  large  cost  increases 
in  some  crops  also  stem  from  much 
lower  prevailing  wages  and  AEWRs. 

B.  Final  Rule  Phase-in  Costs. 
Establishing  a  nationwide  AEWR  based 
on  last  year’s  annual  average  hourly 
wage  rate  for  piece-rate  paid  hired 
agricultural  workers,  phased  in  over  a 
three-year  period,  would  produce 
substantial  cost  savings  for  impacted 
growers  relative  to  the  initial  proposal. 
To  calculate  the  four-year  cost  of  this 
approach.  DOL  predicted  the  1982 
United  States  annual  average  hourly 
wages  of  piece-rate  paid  hired 
farmworkers  which,  under  the  rule, 
would  become  the  1983  AEWR.  This 
rate  was  calculated  by  using  the  actual 
average  1979  wages  of  $4.07  (as 
determined  by  the  USDA)  and  the  9.6 
percent  average  annual  increase  in  this 


wage  series  over  the  1974-1979  period.® 
By  1983, 100  percent  of  the  1982  United 
States  annual  average  hourly  earnings 
of  piece-rate  paid  hired  farmworkers 
would  become  the  1983  AEWR  under 
the  final  rule. 

The  estimated  cost  of  this  phase-in 
approach  depends  on  the  1979  baseline 
selected  from  which  to  extrapolate 
interim  AEWR's  until  reaching  an 
estimated  $5.36  in  1983.  If  DOL  uses  the 
average  1979  H-2  user  state  AEWR  of 
$3.10,  calculated  under  the  current 
methodology,7  as  the  baseline  for  1979 
and  the  estimated  $5.36  for  the  1983  end 
period  of  the  phase-in,  a  straight-line 
phase-in  methodology  would  produce 
intermediate  AEWRs  of  approximately 
90  percent  the  USDA  rate  for  1980 
($3.67),  approximately  95  percent  for 
1981  ($4.23),  and  approximately  98 
percent  for  1982  ($4.80).  If  DOL  had 
chosen  to  apply  the  new  methodology  in 
the  final  rule  without  a  phase-in,  the 
AEWRs  would  be  estimated  to  be  $4.07 
for  1980,  $4.46  for  1931  and  $4.89  for 


6  Alternatively.  DOL  could  predict  average  hourly 
earnings  of  piece-rate  hired  farmworkers  for  1982 
from  the  estimated  parameters  in  the  regression 
methodology  used  in  the  initial  proposal  to  establish 
the  1980  AEWR.  For  this  protection,  production 
worker  earnings  were  assumed  to  increase  at  7.6 
percent,  the  average  annual  increase  in  production 
worker  earnings  over  the  1973-1979  period.  These 
calculations  would  produce  a  similar  AEWR  for 
1983  of  $5.32.  However.  DOL  has  based  the  cost 
estimates  on  the  approach  likely  to  be  used  by  DOL 
to  set  interim  AEWRs  during  the  phase-in  period. 

7The  average  AEWR  is  calculated  as  the 
unweighted  mean  of  the  relevant  State  AEWRs. 


VI.  Piece  rates 

As  in  the  proposed  rule,  piece  rates 
for  workers  under  the  final  rule  would 


1982.  If  DOL  had  chosen  to  apply  the 
methodology  initially  proposed  in  the 
March  11, 1980,  document,  the  AEWRs 
would  be  estimated  to  be  $4.51  for  1980, 
$4.89  for  1981,  $5.32  for  1982,  and  $5.77 
for  1983. 

Cost  estimates  for  the  phase-in 
approach  adopted  in  this  final  rule  are 
presented  in  Table  1  below.  The  final 
rule  shows  substantial  cost  savings, 
with  projected  direct  costs  in  1980  of 
only  $3,651.00  compared  with  $2.72 
million,  and  in  1983,  of  $1.41  million 
compared  with  $3.10  million.  When 
compared  with  the  proposal,  annual 
costs  spread  out  over  the  four-year 
period  for  impacted  growers  are  reduced 
by  over  77  percent  under  the  final  rule, 
averaging  $651,695.00  per  year.  See 
-Table  I,  infra. 

This  final  rule  establishes  a 
nationwide  AEWR  based  on  the 
previous  year’s  annual  average  hourly 
wage  for  piece-rate  paid  hired 
farmworkers  nationwide,  and  both 
avoids  imposing  a  double  increase  in  the 
first  year  and  reduces  substantially  the 
direct  cost  increases  for  individual 
crops.  Labor  costs  increases  for  tobacco 
growers  would  be  limited  to  under  one 
percent.  Apple  and  citrus  growers  are 
expected  to  experience  no  cost 
increases  in  1980  under  the  final  rule. 

While  these  estimates  do  not  account 
for  any  wage  spillover  to  non  H-2- 
growers  or  other  indirect  effects  in  local 
labor  markets,  these  secondary  effects 
are  expected  to  be  limited,  as  noted 
earlier. 


be  examined  annually.  Growers 
requesting  temporary  nonimmigrant 
alien  workers  would  submit  to  ETA  (or 


Table  I  .—Estimated  Additional  Cost  of  Implementing  Previous  Season  AEWR  by  Major  Crops  Using  Alien 
Labor  in  1930  to  1933  With  a  3-Year  Phase-in  ( 1980- 1983 ) 1 


Crap 

Net  cost 
added  by 
$3.67  AEWR 
in  1980-' 

Cos!  added 

$4.23  AEWR 
in  1982  2 

$4  80  AEWR 
in  1982 " 

$5  36  AEWR 
in  1983  2 

Apples .  . 

.  0 

0 

$427,319 

$772,689 

.  0 

.  o 

0 

0 

.  $3,651 

$227,843 

303.553 

375.482 

Citrus .  .  ..  . 

.  0 

60.184 

1 68.549 

243,410 

Peaches/  pears . . . . . . . 

.  0 

0 

2,776 

17,324 

Peaches . . . . . 

_  0 

0 

0 

0 

Estimated  added  cos!  ot  fin#  rule . . 

.  3,651 

288.027 

906.197 

1.408.905 

Estimated  added  cost  of  initial  proposal 3 . 

.  2,717,544 

2.910.291 

3.028.695 

3,071,608 

1  A  linear  technique  Unas  app  el  to  eirtrapolate  predicted  AEWR's  lor  1980,  1981.  and  1982.  using  the  unweighted  average 
1979  AEWR  under  the  current  methodology  for  1979  and  the  predicted  AEWR  ol  $5.36  lor  1983  This  Table  should  not  be 
taken  lo  indicate  that  the  actual  AEWR's  will  equal  these  estimates. 

2  Estimated  added  costs  under  the  current  methodology  were  not  netted  out  for  1981.  1982.  and  1983  Toe  $3  67,  $4.23, 
$4  80,  and  $5.36  AEWR's  a’8  appropriately  90  percent,  94  percent,  98  percent,  and  100  percent  of  the  estimated  United 
States  annual  average  hourly  wage  rates  of  piece-rate  paid  hired  farmworkers  for  the  years  1979-82.  respectively  However, 
based  on  data  published  in  the  USOA  publication  Farm  Labor  on  February  21,  1980.  the  !979  average  was  $4  07.  90  percent  of 
which  would  be  $3  66.  or  $0  0t  less  than  the  1980  AEWR  used  in  the  cost  estimate 

2 The  regression  mode)  ot  the  initial  proposal  predicted  AEWR's  of  $4.51  for  1980.  $4  89  for  1981.  $5  32  tor  1982.  and 
$5.77  for  1983 
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to  a  State  job  service  agency  designated 
by  ETA)  data  on  their  previous  year’s 
employment  and  earnings,  and  on  the 
piece  rate  paid  to  workers  in  the 
applicable  crop  activity. 

Using  the  data,  the  employer  would  be 
required  to  calculate  new  piece  rates  for 
the  coming  season.  The  employer  would 
be  required  to  adjust  the  previous  year’s 
piece  rate(s)  upward  by  the  same 
percentage  as  the  increase  in  the  hourly 
AEWR  for  the  coming  season,  provided, 
however,  that  the  employer  first  would 
be  required  to  demonstrate  that  the 
previous  season’s  piece  rate  was 
adequate  to  yield  the  previous  season's 
AEWR,  based  upon  the  employer’s 
average  worker’s  production  in  that 
activity  in  that  season. 

Thus,  if  the  previous  season’s  hourly 
AEWR  was  $4.00  and  the  coming 
season's  hourly  AEWR  would  be  $4.40 
(a  10%  increase),  an  employer  whose 
average  harvester  picked  8  bushels  per 
hour  last  season  at  a  piece  rate  of  $.50 
per  bushel  would  have  to  offer  and  pay 
its  workers  $.55  per  bushel  for  that 
activity  in  the  coming  season. 

However,  if  the  employer’s  average 
worker  picked  only  7  bushels  per  hour  in 
the  previous  season,  at  a  piece  rate  of 
$.50  per  bushel  that  worker  would  have 
earned  only  $3.50  per  hour  (absent 
make-up  pay),  $.50  per  hour  less  than 
the  hourly  AEWR  for  that  season.  To 
earn  last  year’s  hourly  AEWR,  at  a 
production  rate  of  7  bushels  per  hour, 
that  average  harvester  should  have  been 
paid  a  piece  rate  of  $.571  per  bushel 
($.571  piece  rate  =  $4.00  AEWR  divided 
by  7  bu./hr.  average  production).  In  that 
situation,  the  employer  must  offer  and 
pay  to  its  workers  in  the  coming  season 
a  piece  rate  based  upon  what  the 
previous  season’s  piece  rate  should  have 
been  ($.571  per  bushel),  increased  by  the 
same  percentage  as  the  increase  in  the 
hourly  AEWR  (10%).  Thus,  the 
employer’s  piece  rate  in  the  coming 
season  would  have  to  be  $.628  per 
bushel  (110%  of  $.571  per  bushel). 

Each  worker  who  earns  less  than  the 
hourly  AEWR  at  the  applicable  piece 
rate  would  have  to  be  paid  make-up 
pay,  to  bring  his/her  hourly  earnings  up 
to  the  season’s  hourly  AEWR. 

The  employer  would  be  required  to 
offer  and  to  pay  to  workers  at  least  that 
adjusted  piece  rate  for  the  growing 
season,  so  that  the  wages  of  similarly 
employed  U.S.  workers  will  not  be 
adversely  affected  by  the  employment  of 
the  aliens.  If  a  grower  pays  separate 
rates  for  different  activities  in  the  same 
crop  ( e.g .,  spot  picking  vs.  stripping  fruit 
trees)  or  separate  rates  for  different 
crops,  then  piece  rates  shall  be  adjusted 
independently  for  each  activity. 


If,  during  a  pay  period,  any  individual 
worker  did  not  earn  at  least  the  AEWR 
for  the  number  of  hours  he/she  worked, 
the  employer  would  have  to  pay  that 
worker  the  piece  rate  earned,  plus  the 
difference,  to  achieve  the  AEWR  for  the 
number  of  hours  worked.  When  this 
occurs,  the  employer  would  be  required 
to  notify  the  local  job  service  office  that 
makeup  pay  has  been  provided  to  the 
worker(s).  The  grower  may  be  audited 
by  DOL  to  ensure  the  piece  rate  actually 
is  generating  the  AEWR  for  the  average 
worker. 

Where  an  employer  has  no  historical 
data  available  from  which  an  adjusted 
piece  rate  may  be  computed  [i.e.,  where 
the  employer  is  growing  a  crop  for  the 
first  time),  and  the  employer  elects  to 
use  a  piece-rate  system,  the  employer 
will  be  required  to  establish  a  piece  rate 
reasonably  expected  to  generate  the 
AEWR,  for  inclusion  in  the  job  order  for 
U.S.  workers.  The  employer’s  specific 
methodology  for  establishing  a  piece 
rate  resulting  in  the  AEWR  for  such  a 
crop  would  have  to  be  submitted  in 
writing  to  the  ETA  Regional 
Administrator  for  approval.  DOL  may 
then  audit  the  employer  to  ensure  that 
the  piece  rate  is  actually  generating  the 
AEWR.  “DOL"  has  been  substituted  to 
indicate  that  the  auditing  agency  may  be 
a  DOL  auditing  agency  other  than  ETA 
giving  DOL  a  greater  degree  of  flexibility 
in  utilizing  its  resources. 

If  another  grower  or  growers  produce 
the  same  crop  in  the  area  of 
employment,  the  employer  producing  the 
crop  for  the  first  time  may  base  its  piece 
rate  on  the  average  hourly  earnings  and 
production  of  workers  employed  in  that 
crop  activity  in  the  area  of  intended 
employment.  The  State  job  service 
would  determine  what  those  average 
hourly  earnings  are,  through  its  in- 
season  wage  surveys  or  its  collected 
prevailing  wage  information. 

VII.  Sheepberding  Employment 

Sheepherding  employment  has  been 
included  as  farm  work  covered  by  20 
CFR  Part  655,  Subpart  C,  since  the 
promulgation  of  the  subpart.  See  43  FR 
10307  (March  10, 1978).  Because  of  the 
unique  nature  of  the  hours  and  the  work 
involved  in  sheepherding,  it  would  be 
inappropriate  to  set  an  hourly  AEWR  for 
that  occupation.  The  final  rule  continues 
the  practice  of  setting  a  monthly  wage 
for  range  sheepherding,  which  must  be , 
guaranteed  to  the  worker  unless  the 
local  prevailing  wage  for  such  work  is 
higher.  As  in  past  years,  the  monthly 
AEWR  will  be  changed  annually  by  the 
average  percentage  change  in  the 
USDA-determined  hourly  wage  rates 
(set  forth  in  each  February  issue  of  Farm 


Labor),  for  livestock  farm  workers  in  the 
eleven  Western  States  where  the  aliens 
historically  have  been  employed. 

The  base  rate  will  be  the  1980  AEWR. 
which  was  $523.00  per  month.  8  The 
wage  is  rounded  off  to  the  nearest  $1.00. 
The  1980  rate  has  been  substituted  for 
the  1979  rate,  since  that  new  data 
became  available  after  the  development 
of  the  proposed  rule.  The  new  data 
result  in  no  greater  costs  to  the 
employers. 

VIII.  Logging  Employment 

The  current  methodology  for  wages  in 
logging  employment  is  unchanged  in  the 
final  rule,  because  loggers’  wages  have 
equalled  or  exceeded  the  annual 
average  hourly  wages  of  nonagricultural 
production  workers.  The  AEWR  for 
logging  is  the  prevailing  wage  for  the 
occupation  in  the  area  of  intended 
employment. 

Development  of  Final  Rule 

The  final  rule  was  prepared  under  the 
direction  and  control  of  Mr.  David  O. 
Williams,  Administrator,  United  States 
Employment  Service,  Employment  and 
Training  Administration,  United  States 
Department  of  Labor,  Washington,  D.C. 

Regulatory  Impact 

The  rule  affects  only  those 
agricultural  employers  who  request 
certification  to  employ  nonimmigrant 
alien  workers,  and  has  less  impact  than 
specified  in  DOL’s  criteria,  so  that  the 
effect  of  the  proposed  regulation  is  not 
so  major  as  to  require  the  preparation  of 
a  regulatory  analysis.  See  44  FR  5576 
(January  26, 1979). 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at 
Number  17.202,  “Certification  of  Foreign 
Workers  for  Agricultural  and  Logging 
Employment”, 

Final  Rule 

Accordingly,  §  655.207  of  Part  655  of 
Chapter  V  of  Title  20,  Code  of  Federal 
Regulations,  is  revised  to  read  as 
follows: 

§  655.207  Adverse  effect  rates. 

(a)  Scope.  This  section  sets  forth  the 
methodology  by  which  the  adverse 
effect  rates  are  computed  for 
agricultural  employment  and  for  logging 
employment. 

‘  (b)  Agriculture.  For  all  agricultural 
employment  in  the  United  States  (except 


‘Employers  were  required  to  pay  the  higher 
prevailing  rates  in  1980  in  Nevada  ($525.00)  and 
California  ($550.00). 
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sheepherding),  the  hourly  adverse  effect 
rate  shall  be  the  previous  calendar 
year’s  United  States  annual  average 
hourly  wage  rate  for  “piece-rate  paid 
hired  farmworkers”.  This  annual 
average  hourly  rate  is  determined  by  the 
United  States  Department  of  Agriculture 
(USDA)  and  is  published  in  the  USDA 
publication  Farm  Labor  in  the  February 
following  the  calendar  year  reported. 

For  agricultural  employment  (except 
sheepherding),  the  single  adverse  effect 
rate  applicable  nationwide  shall  be: 

(1)  90  percent  of  the  1979  USDA  rate, 
for  the  period  from  the  effective  date  of 
this  regulation  through  March  31, 1981; 

(2)  95  percent  of  the  1980  USDA  rate, 
for  the  period  from  April  1, 1981,  through 
March  31, 1982; 

(3)  98  percent  of  the  1981  USDA  rate, 
for  the  period  from  April  1, 1982,  through 
March  31, 1983;  and 

(4)  100  percent  of  the  previous 
calendar  year's  USDA  rate,  for  each  12- 
month  period  beginning  April  1, 1983, 
and  April  1  of  each  calendar  year 
thereafter. 

(c)  Logging  and  sheepherding.  (1)  For 
logging  employment,  the  adverse  effect 
rate  shall  be  the  prevailing  wage  rate  in 
the  area  of  intended  employment. 

(2)  For  sheepherding  employment,  the 
monthly  adverse  effect  rate  for  each 
year  shall  be  computed  and  set  by 
adjusting  the  prior  year's  sheepherding 
adverse  effect  rate  by  the  average 
percentage  change  (from  the  second 
year  previous  to  the  prior  year)  in  the 
U.S.  Department  of  Agriculture  hourly 
wage  rates  for  livestock  farm  workers 
for  the  following  States:  Arizona, 
California,  Colorado,  Idaho,  Oregon, 
Nevada,  Montana,  Texas,  Utah, 
Washington,  and  Wyoming.  The  base 
adverse  effect  rate  for  sheepherding, 
which  is  the  rate  that  must  be  paid  in 
the  season  beginning  in  1980,  is  $523.00 
per  month.  The  rate  shall  be  rounded  off 
to  the  nearest  $1.00. 

(d)  Piece  rate  adjustments.  (l)(i)  In 
any  year  in  which  the  applicable  hourly 
adverse  effect  rate  is  increased,  the 
employer  shall  increase  the  piece  rate 
for  such  activity  by  the  same  percentage 
as  the  increase  in  the  hourly  adverse 
effect  rate  over  the  previous  season’s 
adverse  effect  rate.  Before  calculating 
the  increase  in  the  piece  rate,  the 
employer  first  must  adjust  the  previous 
season's  piece  rate  upward  to  a  point 
where  the  employer's  average  worker  in 
that  activity  would  have  made  hourly 
earnings  equal  to  that  season's  adverse  - 
effect  rate  (absent  make-up  pay 
described  in  paragraph  (e)  of  this 
section). 

(ii)  If  a  grower  pays  separate  rates  for 
different  activities  in  the  same  crop  [e.g., 
spot  picking  vs.  stripping)  or  separate 


rates  for  different  crops,  then  piece  rates 
shall  be  adjusted  independently  for  each 
activity. 

(2)  Where  an  employer  has  no 
historical  data  available  from  which  an 
adjusted  piece  rate  may  be  computed 
[i.e.,  where  the  employer  is  growing  a 
crop  for  the  first  time),  the  employer  will 
be  required  to  establish  a  piece  rate 
reasonably  expected  to  generate  the 
adverse  effect  rate.  The  employer’s 
specific  methodology  for  establishing  a 
piece  rate  resulting  in  the  adverse  effect 
rate  for  such  a  crop  would  have  to  be 
submitted  in  writing  to  the  RA  for 
approval.  The  Department  of  Labor 
(DOL)  then  may  audit  the  employer  to 
ensure  that  the  piece  rate  is  actually 
generating  the  adverse  effect  rate.  If 
another  grower  or  growers  produce  the 
same  crop  in  the  area  of  employment, 
the  employer  producing  the  corp  for  the 
first  time  would  base  its  piece  rate  on 
the  average  hourly  earnings  and 
production  of  workers  employed  in  that 
crop  activity  in  the  area  of  intended 
employment.  The  State  job  service  shall 
determine  what  those  average  hourly 
earnings  are,  through  its  in-season  wage 
surveys  or  its  collected  prevailing  wage 
information. 

(e)  Make-up  pay.  If,  during  a  pay 
period,  any  individual  worker  working 
for  the  employer  did  not  earn  at  least 
the  adverse  effect  rate  for  the  number  of 
hours  the  worker  worked,  the  employer 
shall  pay  that  worker  the  piece  rate 
earned,  plus  the  difference,  to  achieve 
the  adverse  effect  rate  for  the  number  of 
hours  worked  (see  §  655.202(b)  (9)  (ii)  of 
this  Part).  When  this  occurs,  the 
employer  shall  notify  the  local  job 
service  office  that  makeup  pay  has  been 
provided  to  the  worker(s).  The  grower 
may  be  audited  by  DOL,  to  ensure  that 
the  piece  rate  is  actually  generating  the 
adverse  effect  rate  for  the  employer’s 
average  worker. 

(f)  Minimum  and  prevailing  wage 
rates.  Notwithstanding  any  other 
provision  of  this  Subpart,  an  employer 
seeking  labor  certification(s)  or  to  whom 
labor  certifications  have  been  granted 
must  offer  and  pay  to  its  workers  a 
wage  no  lower  than  the  highest  of  the 
adverse  effect  rate,  the  prevailing  wage 
for  the  occupation  in  the  area  of 
intended  employment,  or  the  Federal, 
State,  or  local  statutory  minimum  wage 
applicable  to  the  occupation. 

(g)  Publication.  The  Administrator 
annually  shall  publish  in  the  Federal 
Register  a  notice  announcing  the 
adverse  effect  rates  computed  pursuant 
to  paragraphs  (b)  and  (c)(2)  of  this 
section. 


(Immigration  and  Nationality  Act,  (8  U.S.C. 
1101, 1184(c));  8  CFR  214.2(h)(3){i):  (5  U.S.C. 
301)) 

Signed  at  Washington,  D.C.  this  13th  day  of 
January,  1981. 

Ray  Marshall, 

Secretary  of  Labor. 

Appendix 

Note. — This  Appendix  will  not  appear  in 
the  Code  of  Federal  Regulations. 

The  following  are  selected  excerpts 
from  the  report  prepared  by  Ruttenberg, 
Friedman,  Kilgallon,  Gutchess  & 
Associates,  Inc.,  for  the  U.S. 

Employment  Service,  summarizing  the 
comments  received  from  the  public  in 
response  to  the  March  11, 1980  proposed 
rule  (see  45  FR 15914): 

I.  Overview  of  Public  Comments 
Received 


Commenters 

A  total  of  307  individuals  submitted 
written  comments  to  the  Department  of 
Labor  on  the  proposed  methodology. 
More  than  three-fourths  were  employers 
or  employer  representatives.  Over  one- 
tenth  were  worker  representatives. 

Other  commentors  included  elected 
officials,  representatives  of  a  state 
Employment  Service  and  other  state 
agencies,  members  of  private  nonprofit 
organizations,  and  persons  with  other  or 
unidentified  affiliations. 

Table  1. — Number  of  Comments  Received  by 
Interest  Group. 

Employer  representatives,  240 
Worker  representatives,  37 
Elected  officials,  3 
State  Employment  Service.  1 
Other  state  agencies,  5 
Private  nonprofit  organizations,  4 
Other,  13 
Unidentified,  4 

A  preponderance  of  commentors,  over 
two  thirds,  were  Virginians,  apparently 
reflecting  a  letter-writing  campaign 
mounted  by  the  tobacco  growers’ 
association  there.  The  remainder  ware 
from  28  other  states. 

Table  2. — Number  of  Comments  Received  by 
State. 

Virginia,  210 
New  York,  12 
California,  10 
North  Carolina,  9 
Washington,  D.C.,  9 
Washington,  7 
West  Virginia,  6 
Texas,  4 
Florida,  4 
Idaho,  4 

Massachusetts,  4 
Pennsylvania.  4 
Illinois,  2 
Maryland,  2 
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Michigan,  2 
Ohio,  2 
Oregon,  2 
Wisconsin,  2 
Connecticut,  1 
Iowa,  1 
Louisiana,  1 
Maine,  1 
Montana,  1 
Nevada,  1 
New  Hampshire,  1 
Tennessee,  1 
Vermont,  1 
Wyoming,  1 

Tobacco  was  the  crop  activity  with 
which  commentors  were  most  frequently 
associated,  with  over  30  percent 
identifying  themselves  in  this  way. 
Another  large  response  came  from 
persons  associated  with  apples,  who 
comprised  14  percent  of  the 
commentors.  One  hundred  commentors 
were  placed  for  purposes  of  this  report 
in  the  category  of  “general  agriculture” 
because  they  indicated  an  involvement 
in  agriculture  but  not  in  a  specific 
crop(s).  Smaller  numbers  of  commentors 
represented  sugar,  vegetables,  citrus, 
logging,  and  fruit  other  than  apples.  For 
the  remaining  commentors,  a  crop 
activity  was  either  not  applicable  or  not 
identifiable. 

Table  3. — Number  of  Comments  Received  by 
Crop  Activity. 

General  agriculture,  100 
Tobacco,  90 

Tobacco  and  vegetables,  1 
Apples,  28 

Apples  and  tobacco,  2 
Apples  and  other  fruit,  13 
Other  fruit,  5 
Sugar,  2 
Citrus,  1 

Sugar  and  citrus,  1 
Vegetables,  2 
Logging,  1 
Not  applicable,  40 
Unidentified,  21 

Positions  on  Proposed  Methodology 

Public  cbmments  received  by  the 
Labor  Department  tended  to  be  of  two 
general  kinds.  In  the  first  group  were  the 
majority  of  comments,  which  were 
directed  to  the  methodology  itself.  These 
usually  offered  criticisms  or 
endorsements  of  the  technique  by  which 
the  Labor  Department  proposed  to  set 
the  AEWR,  sometimes  suggesting 
modifications  or  alternative 
methodologies.  In  some  cases,  the 
commentors  focused  narrowly  on  the 
proposed  1980  wage  rate  of  $4.51,  which 
the  Labor  Department  announced  would 
result  from  the  proposed  methodology, 
without  addressing  the  technique  by 
which  it  was  computed.  Ail  of  these 
comments  on  issues  raised  by  the 


proposed  methodology  are  discussed 
and  analyzed  in  Section  II  of  this  paper. 
***** 

Persons  commenting  on  the 
methodology  tended  to  be  critical  of  the 
proposal,  with  relatively  few  indicating 
that  it  satisfied  them  completely.  A  total 
of  257  commentors  expressed  generally 
negative  positions  on  the  methodology; 

39  expressed  generally  positive 
positions;  7  rejected  the  concept  of  an 
AEWR  methodology  entirely;  and  4 
wrote  only  to  ask  for  an  extended 
comment  period.  Of  those  whose 
comments  were  considered  “generally 
positive,"  some  nevertheless  criticized 
aspects  of  the  methodology;  similarly, 
some  “generally  negative”  comments 
indicated  acceptance  of  portions  of  the 
proposal.  One  of  the  positive  comments 
was  conditional  upon  effective 
monitoring  and  enforcement  to  protect 
workers. 

Fifty-seven  commentors  suggested 
modifications  of  or  alternatives  to  the 
proposed  methodology.  These  are 
analyzed  in  the  discussion  of  issues  in 
Section  II,  and  are  briefly  mentioned 
below: 

•  There  were  30  commentors  who 
advocated  using  the  federal  minimum 
wage,  either 

Alone, 

In  combination  with  the  area’s 
prevailing  wage  rate, 

In  combination  with  the  state  or  local 
minimum  wage, 

In  combination  with  the  state  or  local 
minimum  wage,  whichever  was  the 
highest,  unless  the  Labor  Department 
determined  the  prevailing  rate  was 
necessary  to  offset  the  adverse  effect  of 
H-2  workers  in  the  area,  or 

As  a  base  rate  to  which  a  certain 
percentage  would  be  added. 

•  The  pre-1968  AEWR  methodology, 
setting  rates  by  state  and  crop,  was 
advocated  by  seven  commentors. 

•  One  individual  proposed  setting 
local  crop-by-crop  rates,  adjusted  to 
compensate  for  the  depressant  effect  of 
H-2s  in  the  area  and  for  the  tax 
advantages  enjoyed  by  H-2  employers. 

•  Three  persons  recommended  setting 
the  AEWR  state-by-state  without  regard 
to  crop  as  is  presently  done. 

•  Two  additional  letter  writers 
offered  detailed  proposals  for  an  AEWR 
set  state-by-state,  with  no  state's  AEWR 
to  be  lower  than  a  national  rate. 

•  Setting  regional  AEWRs  was 
recommended  by  one  commentor. 

•  Another  commentor  suggested  use 
of  the  prevailing  wage  rate  in  an  area. 

•  A  methodology  utilizing 
adjustments  of  the  employer's  basic  (but 
not  abnormal)  piece  rate  was  offered  by 
one  letter  writer. 


Relying  upon  the  forces  of  supply  and 
demand  to  set  the  rate  was  put  forth  by 
another  commentor. 

•  Nine  persons  recommended  setting 
the  AEWR  at  $6.50  an  hour,  the  average 
nonagricultural  production  workers 
wage  rate. 

•  One  letter  writer  suggested  that  the 
AEWR  be  applied  to  the  workforce  of 
the  employer  rather  than  to  each 
individual  worker. 

Congressional  and  White  House  Letters 

The  Department  of  Labor  also 
received  41  letters  from  representatives 
of  Congress  and  White  House  staff.  The 
White  House  letters  and  most  of  the 
Congressional  ones  forwarded 
correspondence  on  the  AEWR 
methodology  from  constituents.  Most  of 
these  constituents  had  also  separately 
submitted  comments  directly  to  the 
Department  of  Labor. 

The  Congressional  and  White  House 
correspondence  came  from  18  states: 
California,  Connecticut,  Florida,  Idaho, 
Illinois,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
York,  North  Carolina,  Oregon,  South 
Carolina,  Texas,  Vermont  Virginia, 
Washington,  and  West  Virginia. 

In  addition  to  forwarding  constituent 
correspondence,  some  Members  of 
Congress  wrote  to  express  a  particular 
point  of  view  or  to  request  extension  of 
the  comment  period.  Ten  Congressional 
commentors  were  opposed  to  the 
proposed  methodology,  with  seven 
citing  the  proposed  methodology’s 
impact  on  wage  levels,  two  opposing  a 
single  national  rate,  two  disagreeing 
with  the  farm-nonfarm  wage 
relationship,  and  one  discussing  the 
issue  of  available  domestic 
farmworkers. 

II.  Comments  on  the  Proposed 
Methodology 

This  section  discusses  the  specific 
comments  submitted  to  the  Labor 
Department  on  the  proposed  AEWR 
methodology,  as  well  as  alternative 
methodologies  suggested. 

For  purposes  of  this  report  and 
analysis,  comments  have  been 
examined  in  relation  to  10  principal 
issues  which  are  involved  in  the  setting 
of  the  adverse  effect  rate.  These  issues 
are: 

Use  of  a  single  national  rate 
Application  of  a  relationship  between 

farm  and  nonfarm  wages 
The  setting  of  adverse  effect  piece  rates 
Use  of  average  piece-rate  earnings  data 
Impact  of  the  AEWR  on  wage  levels 
Make-up  pay  requirement 
Ease  of  use  and  comprehension 
Administration  and  enforcement 
Timing  of  publication  of  the  AEWR 
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Methodology  for  logging  and 

sheepherding 

Each  of  these  principal  issues  is 
discussed  in  turn.  Comments  for  and 
against  the  methodology  are  described. 

Issue:  Single  national  rate 

Fifty-one  of  those  commenting  on  the 
proposed  methodology  directed  their 
remarks  to  the  establishment  of  a  single 
national  adverse  effect  wage  rate — a 
feature  that  is  in  contrast  to  the  present 
system  of  setting  separate  AEWRs  for 
each  user  state.  Twenty-one  persons 
were  generally  positive  toward  a  single 
national  rate,  and  30  were  generally 
negative. 

Arguments  for 

Support  for  a  single  national  rate 
came  almost  exclusively  from 
farmworkers  and  their  representatives, 
although  worker  opinions  on  this  point 
were  not  unanimous.  Proponents 
believed  that  a  single  national  rate 
would  more  accurately  reflect  the 
interstate  nature  of  the  workforce  and 
the  competitive  market  forces  that  affect 
agricultural  employment.  Some 
commended  the  proposal  for  recognizing 
that  American  workers  can  and  do  cross 
state  lines  to  obtain  employment. 

A  representative  of  a  nonpartisan, 
private  nonprofit  organization 
commented  that  by  establishing  AEWR 
comparability  among  states,  the  single 
national  rate  would  strike  a  better 
balance  between  the  needs  of  employers 
to  obtain  labor  and  the  needs  of  workers 
to  avoid  wage  deflation  and 
exploitation.  “The  present  haphazard 
pattern  of  geographically  based  AEWRs 
does  not  accomplish  either  of  these 
ends,”  he  said. 

Another  argument  given  in  favor  of 
the  single  rate  was  that  it  would  end 
confusion  that  presently  exists  as  to  the 
AEWR  level  that  applies  in  a  particular 
locale. 

Several  worker  representatives  voiced 
acceptance  of  a  single  national  rate  but 
said  their  preference  would  have  been  a 
rate  set  by  crop  and  location,  capable  of 
reflecting  higher  regional  or  local  wage 
levels.  This  concern  was  evident  among 
commentors  from  California  and  New 
York  State,  where  the  average  earnings 
of  piece-rate-paid  agricultural  workers 
are  higher  than  the  national  average.  (In 
California,  where  farmworkers  have 
made  wage  gains  through  collective 
bargaining,  piece-rate-paid  farmworkers 
earned  an  average  of  $5.42  per  hour  in 
1979,  according  to  one  letter  writer,  and 
the  1980  level  was  of  course  expected  to 
be  higher.)  Most  (though  not  all)  of  these 
commentors  believed,  however,  that 
workers  in  their  areas  would  be 
protected  against  wage  depression  by 


the  provisions  of  §  655.207(f)  of  the 
proposed  methodology,  which  requires 
employers  to  offer  and  pay  the 
prevailing  wage  for  the  occupation  in 
the  area  of  intended  employment  if  it  is 
higher  than  the  adverse  effect  wage  rate. 
With  this  protection,  as  one  worker 
representative  put  it,  “we  can  live  with  a 
national  rate.”  Another  said  he  could 
accept  one  national  rate  “as  an  initial 
benchmark"  but  asked  DOL  to  hold 
open  the  possibility  of  regional 
adjustments  if  experience  with  a 
national  rate  indicates  a  need. 

Two  worker  advocates  who  supported 
the  methodology  as  proposed 
nevertheless  offered  alternative 
methodologies  which  they  would  have 
preferred: 

One  recommended  setting  a  separate 
AEWR  for  each  federal  region,  based  on 
the  relationship  between  regional 
earnings  of  nonfarm  production  workers 
and  piece-rate-paid  hired  farmworkers. 
In  no  case  would  the  regional  AEWR  be 
permitted  to  be  less  than  the 
corresponding  national  rate  similarly 
computed.  This  method  would  have  the 
advantage  of  eliminating  any  regional 
wage  depression:  it  would  not  be 
confusing  to  employers  or  workers:  and 
it  would  utilize  data  by  region  which  is 
presently  available,  its  proponent 
stated. 

The  other  recommended  calculating 
local  crop-by-crop  piece  rates  as 
follows: 

1.  Use  data  gathered  by  the 
Employment  Service  on  Form  232, 
regarding  piece  rates  in  certain  crops 
which  are  used  in  determining  whether 
clearance  orders  offer  prevailing  wages 
and  working  conditions. 

2.  Find  the  “top  rate”  paid  to  local 
domestic  workers  by  crop — i.e.,  the 
wage  that  is  at  the  90th  percentile  of 
local  wages. 

3.  Adjust  the  top  rate  to  correct  for  the 
depressant  effect  of  any  H-2  workers  in 
the  area.  This  would  be  done  by 
increasing  the  top  rate  in  proportion  to 
the  penetration  of  the  labor  market  by 
H-2  workers — e.g.,  a  0.5  percent 
increase  in  the  top  rate  for  each  1 
percent  of  market  penetration. 

4.  Use  DOL’s  proposed  methodology 
for  projecting  next  season's  rates. 

5.  Increase  the  anticipated  piece  rate 
by  10  percent  to  offset  the  tax 
advantages  of  H-2  workers. 

6.  A  similar  methodology  should  be 
followed  to  compute  hourly  rates. 

A  number  of  worker  representatives 
called  attention  to  what  they  felt  were 
inequities  of  the  present  state-by-state 
AEWRs,  which  they  believed  would  be 
corrected  by  a  single  national  rate.  The 
lowest  adverse  effect  wage  rates,  some 
pointed  out,  have  often  occurred  in 


states  where  wages  (presumably 
nonagricultural  wages)  are  highest.  This 
has  meant  exploitation  of  foreign 
workers  at  low  wages,  they  contended, 
and  has  discouraged  domestic  workers 
from  accepting  agricultural  jobs  in 
which  they  cannot  earn  a  living  wage. 

Some  worker  representatives  said 
they  supported  a  national  rate  because 
it  would  require  growers  with  low 
average  wages  to  increase  their  wage 
rates.  One  commented  that  the  single 
rate  would  uniformly  protect  not  only 
U.S.  workers  but  also  employers,  who 
would  not  face  competition  from  others 
paying  lower  wages. 

Arguments  against 

Those  opposed  to  a  single  national 
wage  rate  usually  objected  to  it  because 
it  would  fail  to  take  into  account  the 
differences  between  states,  regions, 
crops,  or  harvesting  conditions.  A  few 
rejected  the  Labor  Department’s 
assertion  that  agriculture  utilizes  a 
national  workforce.  Opposition  was 
voiced  mainly  by  employers  and  their 
representatives,  but  worker 
representatives  also  raised  objections — 
particularly  with  regard  to  the 
depressant  effect  of  a  single  national 
rate  in  high-wage  areas. 

A  worker  representative  claimed  the 
national  rate  could  have  a  “devastating 
effect"  in  California  where  wages  and 
working  conditions  generally  exceed  the 
national  average.  While  acknowledging 
that  the  methodology  would  require 
growers  to  pay  the  prevailing  wage  if  it 
exceeds  the  AEWR,  this  commentor 
asserted  that  the  national  AEWR  would 
still  have  the  effect  of  putting  a  ceiling 
on  wages  which  would  prevent  the 
natural  rise  resulting  from  normal 
economic  interaction. 

Several  commentors  cited  the  varying 
degree  of  difficulty  in  harvesting 
different  crops  as  justification  for  setting 
adverse  effect  wage  rates  by  crop. 
Harvesting  conditions  also  need  to  be 
considered  in  setting  the  wage,  some 
said — e.g.,  the  size  of  the  crop  per  tree. 

An  employer  representative  from 
North  Carolina  offered  data  which  he 
said  supported  his  view  that  agriculture 
does  not  utilize  a  national  workforce: 

Out  of  145,000  farmworkers  in  North 
Carolina  in  1978,  85,000  were  family 
workers  and  60,000  were  hired  workers. 
As  family  workers,  the  majority  were 
not  part  of  a  mobile,  interstate,  or 
national  workforce,  he  asserted. 
Therefore,  wages  in  other  areas  of  the 
U.S.  have  little  if  any  influence  on  wages 
paid  in  North  Carolina,  where  the  wage 
rate  is  a  function  of  the  work  to  be  done 
and  the  availability  of  local  labor. 

An  employer  advocate  recommended 
that  DOL  develop  an  AEWR  for  his  state 
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of  New  Hampshire  specifically,  using 
only  New  Hampshire  wages  as  a  base 
and  excluding  nonfarm  wages. 

An  alternative  methodology  utilizing 
the  prevailing  hourly  wage  for  the  crop 
and  location  was  suggested  by  one 
employer  representative.  Where  piece 
rates  are  paid,  he  recommended  that  the 
AEWR  would  be  no  less  than  the 
prevailing  hourly  wage  or  the  applicable 
federal  or  state  minimum  wage, 
whichever  was  higher. 

Another  commentor  similarly  urged 
the  use  of  the  prevailing  wage  as  the 
AEWR  where  wages  were  expressed  in 
hourly  rates.  But  where  the  wage  is 
expressed  as  a  piece  rate,  he  asserted 
that  “the  federal  minimum  wage  is  the 
only  appropriate  adverse  effect  hourly 
wage  rate.”  The  minimum  wage  is 
simple,  widely  understood,  and 
commonly  accepted  by  both  employer 
and  employee,  he  stated.  Furthermore, 
Congress  has  determined  that  that  wage 
is  sufficient  to  protect  the  interests  of 
workers. 

Still  another  methodology  proposed  as 
an  alternative  to  a  single  national  rate 
was  as  follows: 

1.  Determine  what  percentage  of 
foreign  workers  employed  in  specific 
jobs  in  an  area  will  have  an  adverse 
effect  on  U.S.  workers.  “We  suggest  that 
where  foreign  workers  constitute  less 
than  10  percent  of  the  jobs  in  specific 
employment  in  a  specific  area  it  would 
be  reasonable  to  expect  no  adverse 
effect,  since  it  has  always  cost 
employers  more  to  employ  temporary 
foreign  workers  than  to  employ 
domestic  workers  under  the  H(ii) 
program.” 

2.  Set  the  AEWR  at  the  highest  of  the 
federal,  state,  or  local  minimum  wage, 
except  where  the  Labor  Department 
determines  that  there  will  be  an  adverse 
effect  on  U.S.  workers  because  foreign 
workers  will  exceed  the  level  set  in  the 
first  step,  above.  In  such  cases,  the 
prevailing  wage  should  be  the  AEWR. 

3.  Where  the  prevailing  wage  is 
determined  to  be  necessary,  set  the 
AEWR  as  was  done  prior  to  1968:  Make 
crop-by-crop,  area-by-area  wage 
surveys  to  set  a  prevailing  wage,  and 
adjust  this  annually  for  actual  economic 
and  market  conditions. 

Another  alternative  methodology 
proposed  by  this  commentor  would  be 
for  employers  to  submit  a  statement  of 
wages  or  piece  rates  paid  in  the 
previous  year,  and  the  wages  and 
benefits  planned  for  the  coming  year. 
Employers  would  have  to  show 
evidence  that  wages  would  approximate 
the  prevailing  wage  of  the  crop  and 
area. 

Several  growers'  organizations 
recommended  setting  the  AEWR  by 


state  on  the  basis  of  the  U.S. 

Department  of  Agriculture’s  state-by¬ 
state  data  on  average  hourly  earnings  of 
field  workers  (or  field  and  livestock 
workers,  some  said).  This  relates  more 
closely  to  the  wages  being  paid  in  the 
areas  in  which  H-2  certification  is 
sought,  in  their  opinion.  One  of  these 
commentors  said  this  data  should  be 
used  as  follows  to  set  the  AEWR: 

1.  Compute  a  state-by-state  AEWR 
each  year  by  adjusting  the  previous 
year's  field  and  livestock  worker  hourly 
average  rate,  as  determined  by  USDA 
for  that  state,  by  the  average  percentage 
change  in  the  rate  during  each  of  the  five 
preceding  years. 

2.  DOL  would  use  the  same  formula  to 
calculate  an  adjusted  rate  for  the  nation. 
If  a  state's  adjusted  field  and  livestock 
worker  rate  fell  below  the  national  rate, 
the  state  would  have  to  use  the  national 
rate. 

The  commentor  claimed  this 
procedure  would  be  “self-correcting” 
and  would  not  compound  errors  in  the 
AEWR  from  year  to  year.  It  would  also 
recognize  workers’  geographical  and 
occupational  mobility. 

Another  commentor  elaborated  on  a 
similar  state-by-state  methodology: 

1.  Use  USDA  annual  average  hourly 
wage  data  for  field  workers,  both  by 
state  and  nationally. 

2.  One-year  projections  should  be 
made  by  state  each  year,  based  on  a 
simple  average  of  the  percentage 
increase  over  the  past  five  years  applied 
to  the  prior  year’s  actual  field  worker 
hourly  rate  (not  to  the  prior  year’s 
AEWR). 

3.  If  the  rate  for  any  state,  after  this 
adjustment,  fell  below  the  nationally 
adjusted  rate,  that  state  would  use  the 
national  rate  as  its  AEWR.  But  the 
annual  increase  in  any  state  would  be 
limited  to  150  percent  of  the  percentage 
change  in  the  national  rate.  (This, 
according  to  the  commentor,  would 
result  in  a  “self-correcting"  formula 
which  would  not  compound  aberrations 
in  the  prior  year’s  AEWR.) 

4.  If  the  new  AEWR,  set  in  this  way,  is 
lower  than  the  rate  under  the  old 
methodology,  the  old  AEWR  would  be 
increased  at  a  rate  of  50  percent  of  the 
actual  percentage  increase  in  field 
workers’  earnings  over  the  five  year 
period,  until  it  caught  up  to  the  rate 
computed  by  this  new  approach. 
***** 

Issue:  Application  of  Relationship 
Between  Farm  and  Nonfarm  Wages 

Twenty-seven  persons  discussed  the 
proposed  methodology’s  application  of 
the  relationship  between  farm  and 
nonfarm  wages  as  a  means  of  predicting 
the  AEWR  for  the  coming  year.  Nine  of 


these  generally  favored  this  feature  of 
the  methodology,  and  18  were  generally 
opposed  to  it. 

Arguments  for 

Several  persons,  mainly  worker 
representatives,  endorsed  the  Labor 
Department’s  rationale  for  establishing 
a  relationship  between  farm  and 
nonfarm  wages  for  purposes  of  setting 
the  adverse  effect  wage  rate.  One 
applauded  the  methodology’s 
“recognition  that  farm  earnings  are 
affected  by  the  same  forces  that  impact 
on  other  sectors  of  the  economy  and  the 
earnings  of  laborers  in  those  sectors” 
and  “that  farm  and  nonfarm  earnings 
are  not  independent  of  each  other.” 

A  few  supporters  said  they  would 
prefer  to  link  the  AEWR  even  more 
closely  to  nonagricultural  wages  but 
could  accept  this  methodology.  Among 
these  were  several  representatives  of 
organized  labor  who  said  the  rate 
should  be  based  upon  wages  paid  to 
production  workers  alone  and  not 
related  to  the  current  U.S.  farmworker 
wage  rate  at  all,  because  farmworker 
wage  rates  have  been  historically 
depressed.  Low  farm  wages  simply 
prove  that  farmworkers  have  been 
discriminated  against  in  the  past  and 
were  treated  as  “second-class  citizens” 
in  labor  legislation  such  as  the  lower 
federal  minimum  wage  in  agriculture, 
one  said.  Rather  than  penalize 
farmworkers  for  their  past  low  wages, 
these  organized  labor  representatives 
reasoned,  the  AEWR  should  be  set  at 
the  $6.50-an-hour  average  wage  rate  of 
nonfarmworkers.  At  this  wage  rate, 
American  workers  could  be  found  to  fill 
the  jobs  and  the  need  for  foreign 
workers  would  be  averted. 

Endorsing  a  link  to  nonfarm  wage 
rates,  one  organized  labor  spokeman 
stated  that  when  Secretary  of  Labor 
Willard  Wirtz  commented  on  the  first 
DOL  regulations  for  importing  foreign 
labor  in  1964,  he  anticipated  that  their 
entry  would  be  “greatly  reduced  or 
hopefully  eliminated.” 

Instead,  more  alien  workers  entered 
the  U.S.  in  1979  than  in  1978,  with  80,000 
entering  over  the  last  five  years,  the 
commentor  said.  At  the  same  time,  there 
have  been  an  average  of  seven  million 
persons  aged  16  or  over  unemployed  in 
the  U.S.  With  domestic  unemployment 
so  high,  it  appears  questionable  to 
import  labor  at  $2.00-an-hour  less  than 
the  average  wage  paid  to  production 
and  nonsupervisory  workers  in 
nonagricultural  industries,  he  said. 

Arguments  Against 

Those  opposed  to  this  aspect  of  the 
methodology  came  from  two  polar 
camps:  Some  felt  the  formula's  farm- 


4578 


Federal  Register  /  Vol.  46,  No.  11  /  Friday,  January  16,  1981  /  Rules  and  Regulations 


nonfarm  wage  relationship  inflated  the 
AEWR  too  much,  and  the  others  felt  it 
kept  the  AEWR  from  rising  high  enough. 

Employers  and  their  representatives 
comprised  the  first  group.  Many  of  these 
asserted  it  is  illegal  to  include 
nonagricultural  wages  in  the  AEWR 
formula.  They  contended  that  the 
Immigration  and  Nationality  Act  and 
INS  regulations  seek  to  prevent  an 
adverse  effect  on  workers  “similarly 
employed."  Nonagricultural  workers, 
they  argued,  are  not  employed 
“similarly"  to  those  agricultural  workers 
whom  the  adverse  effect  wage  rate 
seeks  to  protect.  Their  earnings 
therefore  are  not  relevant  to  a 
determination  of  adverse  effect  *  *  *. 

Another  argument  voiced  by  employer 
representatives  was  the  lack  of  reliable 
evidence  of  a  relationship  between  farm 
and  nonfarm  earnings.  The  two  sectors 
are  influenced  by  different  factors,  they 
said.  “While  there  may  be  a 
demonstrable  relationship  between  the 
two  to  date,  there  is  no  assurance  it  will 
continue."  one  employer  representative 
wrote.  “Nonagricultural  workers’ 
earnings,  tied  to  union  contracts  in 
many  instances,  will  not  jibe  with  the 
economics  of  agricultural  endeavors.” 

Nor  are  the  farm  and  nonfarm  sectors 
related  through  the  relative  movements 
of  wages,  an  employer  representative 
argued.  Industrial  workers  will  not  leave 
their  urban  homes  to  become 
farmworkers,  and  farmworkers  do  not 
move  regularly  from  country  to  city  in 
response  to  fluctuating  wage  rates. 

Other  employer  representatives 
argued  that  production  workers  are 
more  highly  skilled  than  agricultural 
workers  and  therefore  command  a 
higher  wage  rate.  A  comparison  of  farm 
and  nonfarm  wages  ignores  the 
differences  in  education  and  abilities 
required  in  the  two  sectors.  The 
inclusion  of  these  skilled  production 
workers’  w'ages  in  the  formula  distorts 
the  AEWR,  they  said.  In  this  vein,  one 
commenter  suggested  that  if  nonfarm 
workers’  earnings  are  considered  in 
calculating  the  AEWR,  only  entry-level 
wages  should  be  used  and  overtime  pay 
should  be  omitted,  along  with  workers’ 
earnings  in  industries  that  have  hefty 
collective  bargaining  agreements. 
Earnings  of  workers  employed  in 
industries  operating  in  a  limited 
competitive  business  environment 
should  also  be  excluded,  this  commentor 
said. 

In  the  second  group  of  opponents  to 
this  feature  of  the  methodology  were 
worker  representatives.  They  felt  that 
the  formula  will  maintain  the  historical 
disparity  between  agricultural  and 
nonagricultural  wages,  so  farm  wages 
can  never  catch  up.  One  commented 


that  the  methodology  “insufficiently 
emphasizes  the  competitive  market”  by 
relying  too  heavily  on  an  “asserted 
correlation"  between  farm  and  nonfarm 
earnings.  , 

Issue:  Setting  adverse  effect  piece  rates 

Twenty -one  people  commented  on  the 
setting  of  adverse  effect  piece  rates.  Six 
responded  positively  and  fifteen 
negatively. 

Arguments  for 

Worker  representatives  were  in  favor 
of  the  Department  of  Labor  setting 
adverse  effect  piece  rates.  They  noted 
that  as  the  hourly  adverse  effect  wage 
rate  was  increased  in  past  years,  piece 
rates  remained  fairly  stable.  The 
growers  adjusted  the  piece  rate 
minimums  upward,  expecting 
farmworkers  to  produce  more  quickly  or 
be  fired.  Thus,  farmworkers  paid  on  a 
piece  rate  basis  did  not  experience 
increases  in  earnings  as  the  hourly 
adverse  effect  wage  rate  was  raised. 

One  worker  representative  expressed 
approval  of  the  requirement  that  each 
employer  should  make  an  initial 
adjustment  in  his/her  piece  rates  from 
last  season  such  that  the  employer’s 
average  worker  would  have  earned  the 
hourly  AEWR  without  makeup  pay. 

Another  worker  representative 
endorsed  the  annual  adjustment  of  piece 
rates  but  offered  an  additional 
suggestion.  This  involved  setting  the 
adverse  effect  piece  rate  to  produce 
either  the  hourly  adverse  effect  wage 
rate  or  the  "90th  percentile  rate”  for 
farmworkers  in  the  area  of  intended 
employment,  whichever  was  higher. 

Yet  a.third  worker  representative  was 
concerned  with  cases  in  which  an 
employer  paid  piece  rates  in  past  years 
higher  that  the  proposed  adverse  effect 
wage  rate.  To  clarify  the  issue,  he 
suggested  that  language  be  added 
preventing  employers  from  decreasing 
an  existing  piece  rate  which  is  higher 
than  the  AEWR  and  preventing 
employers  from  allowing  these  higher 
piece  rates  to  remain  stagnant  while  the 
AEWR  increases. 

Arguments  Against 

Many  growers  were  concerned  about 
the  possibility  of  an  abnormally  high 
piece  rate  serving  as  their  base  which 
would  put  them  at  a  disadvantage  with 
their  competitors  forever.  An  apple 
grower  with  lightly  loaded  trees,  either 
due  to  their  youth  or  poor  weather 
conditions,  must  pay  higher  piece  rates 
for  picking.  As  the  trees  mature  and  in 
years  with  better  weather,  the  grower 
would  ordinarily  be  able  to  pay  a 
relatively  lower  piece  rate.  From  the 


employer’s  viewpoint,  this  would  not  be 
the  case  under  the  Department  of 
Labor’s  methodology. 

An  employer  representative  therefore 
recommended  that  paragraph  (d)  be 
revised  to  provide  that  piece  rates  which 
reflect  abnormal  or  unusual  conditions 
shall  not  be  the  basis  for  future  years' 
adverse  effect  piece  rates. 

Other  employers  believed  that  piece 
rates  should  be  left  to  the  determination 
of  the  grower.  According  to  many,  only 
the  farmer  is  knowledgeable  enough 
concerning  crop  size,  tree  size,  etc.  to  set 
piece  rates.  As  long  as  the  piece  rates 
are  locally  competitive  and  produce 
wages  above  the  federal  minimum,  a 
commentor  felt  the  Department  of  Labor 
should  not  make  an  “unwarranted 
intrusion”  into  a  grower’s  business 
operations.  Another  employer  believed 
it  was  unfair  to  require  set  annual 
increases  in  piece  rates  if  his  workers’ 
average  piece  rate  earnings  were  greater 
than  the  national  average. 

Some  letter  writers  pointed  out  that 
H-2  workers  are  already  protected 
through  the  hourly  adverse  effect  wage 
rate  and  make-up  pay.  In  Florida,  an 
employer  representative  wrote,  piece 
rates  have  kept  pace  with  increases  in 
the  hourly  adverse  effect  wage  rate  in 
order  to  maintain  workers  incentive. 
***** 

Issue:  Use  of  Average  Piece-Rate 
Earnings  Data 

Of  the  10  individuals  who  commented 
on  the  use  of  average  piece-rate  data  in 
the  proposed  methodology.  1  was  in 
favor  and  9  were  in  opposition. 

Arguments  for 

The  current  methodology  for 
computation  of  the  adverse  effect  wage 
rate  is  based  upon  annual  average  wage 
rates  of  all  field  and  livestock  workers 
combined.  However,  the  U.S. 
Department  of  Agriculture  (USDA]  has 
stopped  compiling  data  for  the 
combined  w'orker  category;  only 
separate  figures  are  available  for  field 
workers  and  for  livestock  workers. 

Due  to  this  change  in  the  current 
methodology’s  data  base  and  the 
determination  by  the  Department  of 
Labor  that  another  data  base  is  more 
appropriate,  the  proposed  methodology 
partly  relies  upon  the  USDA  national 
average  hourly  earnings  of  piece-rate- 
paid  hired  workers  in  agriculture.  The 
incorporation  of  piece  rates  into  the 
methodology  recognizes  that  most 
agricultural  jobs  for  which  H-2  workers 
are  employed  are  paid  on  a  piece-rate 
basis. 

This  proposed  change  w'as  termed  its 
“principal  strength,"  according  to  one 
farmworker  advocate.  Use  of  piece-rate 
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earnings  data  was  considered  to  be 
more  realistic  and  a  shift  that 
“farmworker  advocates  have  been 
urging  for  years." 

Arguments  Against 

Opponents  pointed  out  that  the 
proposed  use  of  piece-rate  data 
contradicts  the  Department  of  Labor’s 
earlier  position  with  regard  to  this  data 
base.  According  to  one  employer 
representative,  the  Department  of  Labor 
believed  the  field  and  livestock  worker 
figures  preferable  to  the  piece-rate  data 
base  because  the  latter  included 
packing-house  workers,  machine 
operators,  and  supervisors.  The  _ 
commentor  contended  that  the  presence 
of  piece-rate-paid  crew  foremen  and 
harvest  equipment  operators  inflates  the 
piece-rate  data  base  by  about  10 
percent.  Rather  than  abandoning  the 
field  and  livestock  wage  concept 
entirely,  this  letter  writer  suggests  using 
just  the  field  workers’  hourly  average 
earnings.  This  field  worker  category  was 
believed  to  be  a  very  relevant 
comparison,  more  so  than  the  diverse 
piece-rate-paid  hired  farmworker  group. 

Several  employer  representatives 
noted  that  the  AEWR  under  the 
proposed  methodology  would,  in  effect, 
be  a  new  minimum  wage.  This 
guaranteed  wage,  imposed  by  regulation 
rather  than  legislation,  would  be  almost 
50  percent  higher  than  the  federal 
minimum  wage  for  agricultural  workers. 
It  would  be  derived  from  average  wages, 
meaning  some  people  earned  more  and 
others  less,  but  would  serve  as  a 
guaranteed  floor  for  each  agricultural 
worker  in  the  H-2  program.  For  these 
reasons,  a  number  of  employer 
representatives  recommended  that  the 
AEWR  should  simply  be  the  federal 
minimum  wage,  or  the  highest  of  the 
federal  or  state  minimum  wage;  some 
commentors  suggested  it  be  set  at  the 
federal  minimum  wage  plus  some 
percentage. 

Worker  representatives  tended  to 
view  the  AEWR  as  8  ceiling  rather  than 
a  minimum  rate,  however.  To  try  to 
avoid  placing  an  artificially  low  ceiling 
on  wages  in  determining  the  availability 
of  workers,  the  ceiling  should  be  the 
highest  prevailing  wage  rate  in  the 
nation  for  agricultural  work,  in  the  view 
of  one  commentor.  Consequently,  he 
favored  the  Department  of  Labor’s 
regulation  which  states  that  if  the 
prevailing  wage  rate  in  a  given  location 
were  above  the  adverse  effect  wage 
rate,  employers  wishing  to  use  H-2 
workers  should  pay  both  domestic  and 
foreign  workers  the  prevailing  wage 
rate. 

Rather  than  applying  the  adverse 
effect  wage  rate  to  each  worker,  an 


employer  representative  suggested  its 
application  to  an  employer’s  workforce 
such  that,  on  average,  his  employees 
earned  a  piece-rate  equivalent  to  the 
adverse  effect  wage  rate.  The 
commentor  recommended  that  the 
period  for  determining  the  average 
workforce  wage  should  be  long  enough 
so  that  temporary  crop  factors  do  not 
require  abnormally  high  make-up  pay. 

A  worker  representative  proposed 
that  greater  than  average  earnings 
should  form  the  basis  of  the  adverse 
effect  wage  rate.  For  example,  the 
AEWR  might  be  derived  from  hourly 
earnings  or  piece  rates  in  the  peak 
season,  i.e„  the  quarter  of  greatest 
agricultural  employment  in  each  state. 
***** 

Issue:  Impact  on  wage  levels 

A  large  number  of  letter-writers — 

293 — commented  on  the  impact  of  the 
proposed  methodology  on  farmworkers' 
wage  levels.  As  calculated  by  the 
Department  of  Labor,  the  1980  AEWR 
under  this  new  system  would  have  been 
$4.51  per  hour.  Sixteen  commentors  took 
positions  in  favor  of  the  methodology’s 
impact  on  worker  wage  levels.  The 
remaining  177 — two-thirds  of  whom 
were  Virginia  employers — objected  to 
the  methodology's  impact  on  wage 
levels.  It  should  be  noted  that  many  of 
the  negative  comments  being  counted  in 
this  category  were  presented  as 
objections  to  any  increase  in  the  AEWR 
and  did  not  relate  specifically  to  the 
methodology  being  proposed. 

Arguments  for 

As  would  be  expected,  proponents  of 
this  aspect  of  the  methodology  were 
primarily  worker  representatives.  The 
old  AEWR  was  too  low  to  encourage 
growers  to  recruit  domestic  workers  or 
to  attract  U.S.  workers  to  harvesting 
jobs,  in  their  view.  By  increasing  the 
AEWR,  it  was  felt  that  employers  would 
be  given  more  incentive  to  seek  U.S. 
rather  than  foreign  workers.  At  the  same 
time,  U.S.  workers  would  benefit  from 
the  improved  wages.  The  increase  was 
not  deemed  excessive;  even  at  $4.51  an 
hour,  it  would  give  an  average 
sugarcane  farmworker  in  Louisiana  less 
than  $6,800  a  year,  according  to  one 
commentor  (apparently  assuming  a  full 
year’s  work  cutting  cane). 

Supporters  tried  to  anticipate 
opponents’  arguments  by  asserting  that 
the  new  AEWR  would  produce  a 
negligible  inflationary  effect.  One 
person  stated  that  the  proposed  rate  is 
less  inflationary  than  the  national 
average  pay  increases  of  farmworkers  in 
recent  years.  No  direct  correlation  exists 
between  the  farm  labor  price  and  prices 
paid  by  consumers,  said  a 


representative  of  a  nonpartisan,  private 
nonprofit  organization.  “As  farmers 
have  said  for  many  years,  their  portion 
of  the  ultimate  purchase  price  is 
minuscule  compared  to  that  part 
charged  by  middlemen,"  this  commentor 
asserted.  This,  he  said,  is  especially  true 
of  sugar  prices,  where  the  major 
influences  are  internationally  controlled 
price  fluctuations  and  the  effect  of  U.S. 
government  subsidies. 

Some  worker  advocates  expressed 
reservations  about  the  impact  on  wages, 
although  they  considered  this 
methodology  an  improvement  over  the 
existing  one.  “Any  AEWR  places  an 
artificial  ceiling  on  potential  wages  to 
farmworkers  and  inhibits  the  ability  of 
farmworkers  to  negotiate  the  most 
optimum  wage  possible  for  their  labor," 
one  cautioned.  The  proposed 
methodology  will  still  depress  wages 
and  reduce  the  number  of  U.S.  workers 
available,  another  said.  One  supporter 
recommended  that  U.S.  agricultural 
policy  should  recognize  the  rights  of 
farmworkers  to  an  adequate  and  decent 
living;  compensate  them  for  the 
variables  inherent  in  agricultural  work, 
such  as  the  uncertainty  of  wages,  hours, 
and  working  conditions;  and  recognize 
their  contributions  to  the  agriculture 
industry.  These  persons  nevertheless 
supported  the  methodology  as  “a  step  in 
the  right  direction,”  as  one  put  it. 

Arguments  against 

Nearly  all  the  negative  comments 
concerning  the  impact  on  wage  rates 
came  from  employers  and  employer 
representatives,  with  a  few 
representatives  of  rural  business  joining 
in. 

A  large  number  of  Virginia  tobacco 
growers  protested  that  *he  wage 
increase  would  exceed  employers’ 
ability  to  pay  and  would  “put  us  out  of 
business." 

Many  commentors  expressed 
opposition  to  any  increase  over  the 
federal  minimum  wage,  or  to  any 
increase  opposition  over  the  existing 
AEWR  level,  but  offered  no  criticisms  of 
the  specific  methodology  by  which  the 
rate  was  derived. 

Numerous  employers  and  their 
representatives  viewed  the  proposed 
AEWR  as  inflationary.  It  would  hurt 
farmers  at  a  time  when  their  costs 
would  be  passed  on  to  consumers. 
Others  said  farmers  are  unable  to  pass 
on  increased  costs  as  other  businesses 
can  since  tobacco  companies  and  large 
growers  dictate  the  crop  prices. 

Some  employers  objected  to  the 
"ripple  effect”  or  “domino  effect”  of  the 
higher  wage.  They  expected  the  higher 
rate  would  cause  other  farm  laborers  to 
demand  higher  pay.  The  result,  they 
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believed,  would  be  that  non-criteria 
employers  would  have  to  raise  their 
wages  to  compete  for  workers.  In 
addition,  criteria  employers  would  have 
to  raise  the  wages  of  packers,  office 
workers,  and  others  in  non-H-2 
occupations.  The  area’s  minimum  wage 
would  effectively  become  the  AEWR, 
$4.51. 

A  number  of  employer  representatives 
believed  the  proposed  AEWR  would 
violate  the  guidelines  of  the  Council  on 
Wage  and  Price  Stability.  A 
representative  of  the  Florida  sugarcane 
growers  stated  that  the  $4.51  AEWR  as 
proposed  for  1980  would  be  creating 
wage  increases  ranging  from  a  low  of  19 
percent  in  Florida  to  a  high  of  55.52 
percent  in  Massachusetts  and  Rhode 
Island.  This,  he  claimed,  would  violate 
the  wage  and  price  guidelines,  which 
allow  increases  of  just  7.5  to  9.5  percent. 

Many  employer  representatives  raised 
the  issue  of  wage  comparability  with 
other  workers.  Free  room  and 
transportation  (which  H-2  employers 
must  provide)  plus  the  minimum  wage 
“are  already  more  than  many  U.S. 
workers  are  earning,”  one  said.  A 
Virginia  grower  commented  that  local 
factory  workers  in  his  area  earn  less 
than  the  proposed  AEWR  of  $4.51; 
another  said  $4.51  would  exceed  the 
$3.01  rate  of  local  farmworkers  in  the 
tobacco  industry  as  well  as  the 
prevailing  wage  rate  in  rural  Virginia. 

The  comparability  issue  was  also  a 
concern  of  two  nonagricultural  workers 
who  commented  on  the  proposed 
AEWR.  “Why  should  an  alien  make 
more  per  hour  than  I  do?”  was  one  letter 
writer's  comment. 

Some  employers  raised  the  issue  of 
productivity  in  objecting  to  the  proposed 
wage  level.  The  unskilled  domestic 
workers  being  hired  cannot  work 
productively  enough  to  earn  the  higher 
wage,  in  their  view.  Employers  should 
be  able  to  pay  less  during  periods  of 
lower  productivity. 

One  employer  felt  the  higher  wage 
would  contribute  to  “economic 
disruption  and  unemployment”  by  luring 
lower-paid  nonagricultural  workers 
away  from  their  jobs  to  take  seasonal 
farm  jobs  at  $4.51  an  hour;  after  the 
harvest  ended,  these  workers  would  go 
on  unemployment  where  their  benefits 
would  nearly  equal  their  present 
earnings,  he  claimed. 
***** 

Issue:  Make-up  pay 

Of  the  five  people  who  commented  on 
the  provisions  for  make-up  pay,  four 
supported  the  proposal  and  one  objected 
to  it. 


Arguments  for 

Supporters  embraced  the  make-up  pay 
provisions  as  an  endorsement  of  the 
concept  of  the  adverse  effect  wage  rate 
as  a  guaranteed  earnings  floor  for  the 
entire  work  force. 

Some  of  the  supporters  urged  that  the 
make-up  pay  provisions  be  strictly 
enforced.  Employers  must  also  be 
monitored  carefully  to  assure  there  are 
no  firings  of  less  productive  workers. 

Arguments  Against 

The  employer  w'ho  commented  on 
make-up  pay  warned  that  if  the 
difference  between  workers’  piece-rate 
earnings  and  the  AEWR  is  too  great, 
employers  will  have  to  fire  a  greater 
percentage  of  workers. 

Issue:  Ease  of  Use.  Comprehension 

Six  persons  commented  on  the  ease  of 
use  of  the  proposal  methodology.  One  of 
these  felt  it  would  be  readily 
comprehended  by  employers  and 
workers.  Five  felt  it  would  be  too 
complicated  or  confusing  to  be  easily 
understood. 

Arguments  for 

A  worker  representative  indicated 
that  the  single  national  rate  would  be 
less  confusing  than  the  present  state-by¬ 
state  methodology,  it  would  be  more 
easily  understood,  and  hence, 
compliance  would  be  more  effectively 
assured,  he  stated. 

Arguments  Against 

Several  commentors  called  for  a  more 
complete  explanation  of  the  proposed 
formula  for  determining  the  AEWR.  It  is 
not  enough,  one  employer  representative 
declared,  for  the  Labor  Department 
simply  to  say  “there  is  a  relation 
between  farm  and  nonfarm  rates  and 
that  relationship  generates  an  AEWR  of 
$4.51  for  1980.”  He  called  for  an 
explanation  of  that  relationship.  A 
worker  representative  urged  that 
Section  655.207(b)  of  the  proposed 
regulations  “so  vague  that  probably  only 
the  Department  (of  Labor)  will  ever 
know  that  figure  was  derived." 

An  employer  representative 
recommended,  instead  of  the  regression 
equation,  a  simple  averaging  of  the  past 
five  years'  average  wage  data.  The 
difference  in  results,  he  claimed,  would 
be  insignificant,  but  it  would  be 
comprehensible  “to  the  regulators  and  to 
those  being  regulated." 

One  grower  said  the  complexity  of  the 
methodology  would  frustrate  small 
farmers’  efforts  to  apply  for  H-2 
certification;  they  would  be  forced  to  go 
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out  of  business  and  “convert  their  land 
to  development.” 

***** 

Issue:  Administration  and  Enforcement 

Six  commentors  addressed  the  issue 
of  how  the  AEWR  will  be  administered 
and  enforced  by  the  Labor  Department. 
Three  endorsed  the  methodology’s 
provisions  for  enforcement;  one  opposed 
them;  and  two  rejected  them  as 
inadequate. 

Arguments  for 

Approval  was -expressed  by  worker 
representatives  for  paragraph  (d)  of  the 
methodology,  authorizing  ETA  audits  for 
employers’  piece  rates.  Workers  groups 
emphasized  the  need  for  careful 
monitoring  of  employers  regarding  piece 
rates,  make-up  pay,  and  productivity 
firings.  Without  close  monitoring,  these 
commentors  felt,  it  would  be  easy  for 
employers  to  pay  less  than  the  required 
piece  rate  and  to  circumvent  the  make¬ 
up  pay  requirement  by  firing  less 
productive  workers. 

Arguments  Against 

Both  employer  and  worker 
representatives  expressed  concern 
about  the  capability  of  the  Labor 
Department  to  operate,  monitor,  and 
enforce  such  a  complex  and  large 
program.  On  the  employer  side,  concern 
was  voiced  that  the  Employment  and 
Training  Administration  has  insufficient 
staff  to  undertake  the  administration  of 
such  a  program,  and  objections  were 
raised  to  the  expanded  bureaucracy  its 
implementation  would  entail.  With  the 
proposed  piece-rate  adjustments,  DOL 
will  be  forever  mediating  piece-rate 
disputes,  one  said.  On  the  worker  side, 
ETA’s  reliance  on  wage  and 
productivity  data  supplied  by  growers 
was  characterized  by  one  commentor  as 
“akin  to  relying  on  the  fox  to  guard  the 
chicken  coop."  This  letter  writer  also 
noted  that  the  transient  nature  of  these 
farmworkers  necessitates  prompt 
enforcement;  otherwise  workers  will 
have  moved  on  and  will  not  benefit  from 
corrective  action. 

The  following  recommendations  were 
proposed  by  a  worker  representative: 

To  assure  that  growers  adjust  their 
adverse  effect  piece  rates  in  accordance 
with  DOL’s  regulations. 

1.  Employers  should  be  required  to 
submit  to  DOL,  within  20  days  after 
DOL  publishes  the  new  AEWR,  a 
written  statement  showing  the 
employer’s  piece-rate  adjustment.  The 
statement  would  show: 

a.  The  percentage  change  in  the  piece 
rate,  based  on  the  percentage  in  the 
hourly  AEWR. 
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b.  How  the  grower  determined 
whether  an  initial  adjustment  was 
necessary  to  bring  last  season’s  average 
worker  up  to  the  AEWR  without  make¬ 
up  pay. 

2.  DOL  should  review  the  employer’s 
pay  and  productivity  records  to  verify 
that  the  required  piece  rates  have  been 
made. 

To  assure  that  employers  pay  the 
proper  piece  rates  and  make-up  pay: 

1.  Before  beginning  work,  employers 
should  be  required  to  give  workers  a 
written  statement  explaining  the 
adverse  effect  wage  rate. 

2.  Employers  should  be  required  to 
keep  daily  records  of  hours  and 
productivity  for  each  worker.  A  copy 
would  be  given  to  each  worker  at  the 
end  of  the  day  showing: 

Hours  worked 
Producitivity 
Piece-rate  earnings 
Make-up  pay,  if  any 
Gross  earning 
Deductions 

3.  Employers  should  be  required  to  file 
the  pay  and  productivity  records  with 
DOL  at  the  end  of  each  pay  period.  DOL 
would  review  the  records,  monitor 
employers  on-site,  and  conduct  audits  to 
assure  compliance.  In  their  reports, 
employers  would  be  required  to  make  a 
statement  as  to  whether  make-up  pay 
was  or  was  not  required  and  paid. 

To  insure  against  productivity  firings: 

1.  H-2  growers  should  not  be 
permitted  to  fire  domestic  workers 
without  first  giving  notice  in  writing  to 
the  appropriate  DOL  representative. 

2.  DOL  should  review  each  situation 
to  determine  if  the  worker  is  making 
"reasonable  efforts  to  produce.” 

*  *  *  *  * 

Issue:  Timing  of  publication 

Only  one  commentor  directly 
addressed  the  issue  of  the  timing  of 
publication  of  the  coming  season’s 
adverse  effect  wage  rate.  This 
representative  of  sugarcane  growers 
recommended  that  the  Labor 
Department  should  publish  the  AEWR 
no  later  than  March  1,  to  be  effective 
June  1  of  each  year.  He  noted  that  this 
would  be  early  enough  to  prevent  last 
minute  confusion  about  wages  in  the 
sugar  harvest,  which  begins  in  early 
August. 

***** 

Issue:  Methodologies  for  logging  and 
sheepherding 

Of  the  two  individuals  who  remarked 
on  the  methodologies  for  logging  and 
sheepherding,  both  were  negative 
toward  the  proposal. 


Arguments  For 

None. 

Arguments  Against 

A  representative  of  fruit  growers 
objected  to  the  unique  treatment  of 
logging  and  sheepherding  compared 
with  the  rest  of  the  agricultural  sector. 
The  letter  writer  contended  that 
production  workers’  earnings  should  be 
used  in  calculating  an  adverse  effect 
wage  rate  for  logging  and  sheepherding 
if  they  were  used  for  the  remainder  of 
agriculture.  In  addition,  the  Department 
of  Labor  violated  its  nationwide 
approach  in  the  case  of  logging  and 
sheepherding  by  limiting  their  adverse 
effect  wage  rate  determination  to  the 
area  of  intended  employment,  according 
to  the  commentor. 

A  logging  worker  representative  was 
opposed  to  continuing  the  use  of  the 
prevailing  wage  rate  as  it  is  currently 
calculated  to  set  the  logging  AEWR.  It 
was  felt  that  the  40  and  51  percent  rules 
which  are  used  to  establish  prevailing 
rates  tend  to  fix  the  prevailing  wage  rate 
in  the  mid-range  of  surveyed  wages, 
enabling  employers  who  paid  in  the 
upper  ranges  to  offer  lower  wages  the 
next  year  and  still  be  eligible  for  foreign 
labor,  as  well  as  artificially  inhibiting 
the  normal  rise  in  wage  rates.  In 
addition,  the  prevailing  wage  rate  is  a 
full  year  out-of-date  even  before  being 
implemented.  Consequently,  the  writer 
concluded  that  the  current  methodology 
“guarantees  an  adverse  effect  on 
domestic  loggers’  wages." 

As  an  alternative  to  continuing  the 
current  methodology,  the  commentor 
made  two  suggestions.  To  determine  the 
prevailing  wage  rate  a  90  percent  rule 
should  be  applied:  that  is,  array  the 
actual  wage  rates  paid  in  ascending 
order  along  with  the  number  of  workers 
who  received  the  corresponding  rate; 
cumulate  the  number  of  workers  starting 
at  the  lowest  wage  rates  until  90  percent 
of  the  workers  surveyed  are  reached; 
the  corresponding  rate  at  this  point 
should  be  derived  by  way  of  "a 
percentage  formula  based  upon  the 
demonstrated  historical  relationship 
between  the  national  average  of  wages 
paid  in  logging  and  those  paid  to 
production  workers  in  the  private 
nonfarm  economy  during  the  previous 
year." 

The  letter  writer  disputed  the 
Department  of  Labor’s  contention  that 
loggers’  wages  equal  or  exceed  the 
"annual  hourly  earnings”  of  nonfarm 
production  workers.  Since  loggers  are 
paid  a  piece  rate,  they  are  not  paid  for 
down  time  due  to  equipment  breakdown 
or  traveling  time  between  the  camp  and 
cutting  location,  for  example.  The 


equipment  rental  fee  that  loggers  do 
receive  rarely  covers  their  equipment 
costs  in  full,  and  the  fee  is  received  only 
during  the  months  the  loggers  can  find 
work  while  their  payments  extend 
throughout  the  year. 

The  logging  worker  representative 
noted  that  the  adverse  effect  wage  rate 
should  continue  to  be  applied  to  an 
employer’s  entire  workforce,  as  the  new 
methodology  would  do.  Permitting  less 
than  100  percent  of  the  workforce  to  be 
covered  (a  possibility  the  Labor 
Department  raised  for  discussion  at  last 
year’s  regional  hearings}  would  not 
comply  with  the  intent  of  the  law  which 
was  designed  to  protect  all  domestic 
workers.  It  would  also  add  to  the 
Department  of  Labor’s  monitoring 
workload  to  assure  compliance,  the 
commentor  noted. 

A  final  point  made  by  the 
representative  dealt  with  whether 
loggers  were  being  denied  an  hourly 
adverse  effect  wage  rate  since  the  rate 
in  logging  is  based  upon  the  prevailing 
(piece)  rate.  If  this  is  the  case,  the 
farmworker  representative  objected.  An 
hourly  adverse  effect  wage  rate  above 
the  prevailing  piece  rate  wage  is  needed 
for  loggers  “to  protect  them  from 
frequent  breakdown  in  their  expensive 
equipment.  Also,  woodsmen  working 
with  Canadian  H-2’s  are  often  placed  in 
poor  cutting  areas  while  Canadians 
receive  better  chances.  An  hourly  wage 
would  be  some  hedge  against  this  kind 
of  discrimination."  Lastly,  the 
commentor  wrote  that  without  an  hourly 
wage  woodsmen  would  not  be  protected 
while  they  developed  the  requisite  skills, 
thus,  they  would  be  discouraged  from 
entering  and  remaining  in  the  labor 
market  which  is  contrary'  to  the  intent  of 
the  H-2  program.  • 

***** 

Note. — The  remainder  of  the  Ruttenberg 
summary  discusses  comments  which  were 
received  on  issues  other  than  the  substance 
of  the  proposed  rule,  and  which  were  not 
material  to  this  rulemaking  proceeding. 
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